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In the District Court of the United States,

in and for the District of Nevada

No. 2721

LYON COUNTY BANK MORTGAGE
CORPORATION, a corporation,

Complainant,

vs.

W. J. TOB1N, as Receiver of The Reno National

Bank, of Reno, Nevada, a National Banking

Association,

Defendant.

COMPLAINT
Complainant complains of defendant and alleges:

I.

That complainant is now, and at all times since

the 1st day of November, 1933, has been, a corpora-

*iJage numbering appearing at the foot of page of original certified
Transcript of Kecord.
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tion formed for the sole and only purpose of liqui-

dating the assets of the hereinafter-named Lyon

County Bank and organized and existing under and

by virtue of the laws of the State of Nevada
; [2]

II.

That The Reno National Bank is, and at all times

herein mentioned was, a national banking associa-

tion organized and existing under and by virtue of

the laws of the United States of America, and up

to about the 1st day of November, 1932, was doing

a general banking business in the city of Reno, state

of Nevada

;

III.

That Lyon County Bank is now, and at all times

herein mentioned was, a corporation organized and

existing under and by virtue of the laws of the State

of Nevada, and up to about the 16th day of Febru-

ary, 1932, was doing a general banking business 1

in the City of Yerington, state of Nevada:

IV.

That on or about the 1st day of July, 1931, said

Lyon County Bank, for a valuable consideration,

executed and delivered to said The Reno National

Bank its certain promissory note, in words and

figures as follows, to wit

:

$60,500.00 Reno, Nevada, July 1, 1931

On demand after date, without grace, for value

received, Lyon County Bank a corporation, prom-

ises to pay to The Reno National Bank or order at
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its Banking Office in Reno, Nevada, the sum of

Sixty thousand five hundred 00/lOOths Dollars in

lawful money of the United States, with interest

thereon at the rate of eight per cent per annum
from date until paid. Interest payable on demand,

also after judgment.

The endorsers, sureties, gurantors and assignors,

severally waive [3] presentation for payment, pro-

test and notice of protest for non-payment of this

note, and all defenses on the ground of any exten-

sion of time of its payment that may be given by

the holder or holders, to them or either of them,

or to the maker thereof. In the event of the

non-payment of this said note at maturity, or its

collection by suit, this corporation agrees to pay

all expenses that may be incurred thereby, in-

cluding a reasonable attorney's fee, and to that end

binds itself, its successors and assigns forever. For

the purpose of attachment or levy of execution,

this note shall be payable wherever this corpora-

tion, or any of its property may be situated, at

the option of the holder.

In witness whereof, the said corporation has

caused this instrument to be executed and its cor-

porate seal to be hereunto affixed by its proper

officers first thereunto duly authorized.

[Seal] LYON COUNTY BANK
By J. I. WILSON

President

By GEO. F. WILLIS
Secretary

No. 5166
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V.

That said Lyon County Bank did, under date of

July 22, 1931, execute and deliver three certain

collateral security agreements to said The Reno

National Bank, copies of which are attached hereto

as a part of " Exhibit X" and by this reference are

made a part of this complaint; and that simul-

taneously with the delivery thereof to said The

Reno National Bank, and for the purposes set out

in said agreements, the said Lyon County Bank

assigned, delivered and deposited with the latter the

following- [4] described property, to wit:

6/$1000.00 First Lien Coupon Certificates of

the Mortgage Security Corporation of

America, Series B-10, of January 1, 1941

maturity—Nos. 9505 to 9510 Inclusive.

22/$1000.00 Walker River Irrigation Disk, First

Issue Series 1, 6% Bonds, of January 1st,

1940 maturity, Nos. 845 to 850 Inc., 894,

896, 898, 900, 902, 904, 906, 920, 922, 924,

926, 928, 930, 932, 934, and 936.

Note of Loraine L. & J. Wedertz for $5000.00

dated May 15, 1931.

Note of Elmer S. & Cora H. Wedertz for

$7300.00 dated Feb. 27, 1931.

Note of H. E. & Roena W. Carter for $5500.00

dated May 1, 1931.

Note of Montelatici, et als for $8000.00 dated

June 20, 1930.
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Note of David Jones, et als for $16500.00 dated

February 27, 1930.

Note of Yparraguirre, P. M. & Bertha for

$24800.00 dated June 15, 1931.

together with certain mortgages given to secure

the payment of the above-described promissory

notes
;

VI.

That on February 16, 1932, the actual value of

the assets of said Lyon County Bank was insuffi-

cient to pay its liabilities and it was unable to meet

the demands of its creditors in the usual and cus-

tomary manner and was insolvent; that on [5] the

last-mentioned date the state Bank examiner of the

State of Nevada took possession of the property

and business of such bank under and pursuant to

the banking laws of the State of Nevada and re-

tained such possession until the 29th day of March,

1934. when the same was delivered to the complain-

ant as hereinafter stated; and that said The Reno

National Bank knew of such taking possession by

the state bank examiner at all times on and after

February 16, 1932;

VII.

That, after taking possession of the property

and business of said Lyon County Bank as afore-

said, the said state bank examiner gave notice in

the manner and for the time required by law, call-

ing on all persons having claims against said bank

to present the same to the said state bank examiner
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and make legal proof thereof, at the office of said

Lyon County Bank, in Yerington, Nevada, on or

before September 2, 1932; and tha,t, pursuant to

such notice, said The Reno National Bank filed with

said state bank examiner its claim against the Lyon

County Bank, a copy of which is attached hereto

marked " Exhibit X" and by this reference made

a part hereof

;

VIII.

That complainant is informed and believes, and

upon such information and belief alleges, that on

or about the 9th day of December, 1932, the Comp-

troller of the Currency of the United States, acting

under and pursuant to the laws of the United

States, investigated and examined the condition of

said The Reno National Bank and after such in-

vestigation and examination said Comptroller of the

Currenc}^ became satisfied and found that said [6]

The Reno National Bank was insolvent, and there-

upon duly appointed W. J. Tobin receiver of said

The Reno National Bank and its property ; and that

on or about the 9th day of December, 1932, said

W. J. Tobin duly qualified as such receiver and

ever since has been, and now is, the duly appointed,

qualified and acting receiver of said The Reno

National Bank and as such has possession of all the

property, business and assets of said The Reno Na-

tional Bank;

IX.

That, pursuant to a judgment made and entered

on the 26th day of October, 1933, in the First Judi-
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cial District Court of the State of Nevada, in and

for Lyon County, in an action pending therein des-

ignated as No. 2727, in conformity with the statutes

of the State of Nevada in such case made and pro-

vided, the state bank examiner (then superintendent

of banks) of the State of Nevada and the said Lyon

County Bank conveyed, assigned and set over to the

complainant corporation all of the property, real

and personal, all stocks, bonds and notes, actions

and causes of actions, books and records, and all

assets of every kind and character of said Lyon

County Bank, on the 29th day of March, 1934 ; and

that at all times since said last-named date the

complainant corporation has been, and still is, the

owner and entitled to the possession thereof;

X.

That complainant is informed and believes, and

upon such information and belief alleges, that on

February 16, 1932, the amount owing upon the said

promissory note of July 1, 1931, by said Lyon

County Bank to said The Reno National Bank, in-

cluding interest to that date, was the sum of Sixty-

one Thousand One [7] Hundred Five Dollars ($61,-

105.) ; and that the said Lyon County Bank was

not otherwise indebted to said The Reno National

Bank;

XL
That payments aggregating Sixty-five Thousand

Eight Hundred Forty-one and 90/100 Dollars ($65,-

841.90) have been received by the defendant and
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said. The Reno National Bank since February 16,

1932, on account of the indebtedness upon which

the claim filed as aforesaid was founded; that said

claim and indebtedness has been fully paid; that

said defendant and said The Reno National Bank

have received payment of the sum of Forty-seven

Hundred Thirty-six and 90/100 Dollars ($4,736.90)

in excess of the amount to which they were entitled,

to wit, the sum of Sixty-one Thousand One Hun-

dred Five Dollars ($61,105.), being the amount

owing on February 16, 1932, when the state bank

examiner took possession of the property and busi-

ness of the Lyon County Bank as aforesaid; and

that said sum of Forty-seven Hundred Thirty-six

and 90/100 Dollars ($4,736.90) is in the possession

of the defendant;

XII.

That the defendant still has in his possession, of

the assets of the Lyon County Bank pledged to said

The Reno National Bank on July 22, 1931, as here-

inabove stated, the following to wit:

Promissory notes of H. E. and Roena W. Carter,

upon which there remains an unpaid balance of

Eight Hundred Seventy-three and 05/100 Dollars

($873.05), together with interest since October 21,

1936;

Promissory notes of Elmer S. and Cora H. Wed-
ertz, upon which [8] there remains an unpaid

balance of Thirty-four Hundred Seventy-one and
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05/100 Dollars ($3,471.05), together with interest

since October 21, 1936;

Together with certain mortgages given to secure

the payment of the above-described promissory

notes

;

XIII.

That the complainant has, prior to the institu-

tion of this action, demanded of the defendant

that he re-assign and return to the complainant

the promissory notes and mortgages mentioned in

paragraph XII hereof, and that he refund and pay

over to the complainant the said sum of Forty-

seven Hundred Thirty-six and 90/100 Dollars

($4,736.90); but that the defendant has at all

times wholly failed and refused so to do;

XIV.

That the assets of the said Lyon County Bank

arc wholly insufficient to make payment in full of

the claims of depositors and creditors of said bank

;

that to this date but one dividend, amounting to

approximately 22.5%, has been paid on account

of the claims of creditors and depositors, and the

remaining assets are not sufficient in value to pay

more than 22.5% additional, or 45% in all, to the

said claimants.

Wherefore, complainant prays judgment against

the defendant

:

(1) For the sum of Forty-seven Hundred Thirty-

six and 90/100 Dollars ($4,736.90) and for the

re-assignment and return to the complainant of
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the promissory notes and mortgages mentioned and

referred to in paragraph XII of this complaint;

[9]

(2) For its costs herein incurred; and

(3) For such other and further relief as to the

court may seem meet in the premises.

GEORGE L. SANFORD
A. L. HAIGHT

Attorneys for Complainant

State of Nevada,

County of Lyon—ss.

H. C. Guild, being first duly sworn, deposes and

says that he is the president of the corporation com-

plainant named in the foregoing complaint ; that he

has read the said complaint and knows the contents

thereof ; and that the same is true of his own knowl-

edge except as to those matters therein alleged on in-

formation and belief and, as to those, that he believes

it to be true.

H. C. GUILD

Subscribed and sworn to before me this 30 day

of March, A. D., 1937.

[Seal] LOUIS W. FRANKLE
Notary Public [10]
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EXHIBIT X

In the Matter of the

LYON COUNTY BANK

CLAIM OF THE RENO NATIONAL BANK
The undersigned, The Reno National Bank, a cor-

poration organized and existing under and by virtue

of the laws of the United States of America, and

doing a general banking business at its principal

place of business at Reno, Washoe County, Nevada,

presents this its claim against the Lyon County

Bank to E. J. Seaborn, Bank Examiner of the State

of Nevada, together with the necessary vouchers

for approval.

That the Lyon County Bank is now indebted to

The Reno National Bank in the sum of Fifty-eight

Thousand, One Hundred Fifty and 34/100 Dollars

($58,150.34), being the balance on a certain prom-

issory note hereinafter described, together with in-

terest thereon at the rate of eight percent (8%)
per annum, for money loaned and advanced by the

said The Reno National Bank, which said indebted-

ness is evidenced by a certain promissory note

dated July 1, 1931, payable on demand, a full, true

and correct copy of which note, together with all

the endorsements thereon, is attached hereto, marked

Exhibit "A", and expressly made a part hereof.

That the aforesaid claim is secured by three col-

lateral agreements executed by and between The

Reno National Bank and the Lyon County Bank
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on July 1, 1931, full, true and correct copies of

which are attached hereto, expressly made a, part

hereof, and marked Exhibits "B", "C" and "D",

respectively; [11] that on the 1st day of October,

1931, The Reno National Bank discounted a certain

promissory note hereinafter described, paying full

value therefor to the Lyon County Bank; that the

Lyon County Bank endorsed and guaranteed the

payment of said note, that there is now due on said

note to The Reno National Bank the principal sum

of Five Thousand Dollars ($5,000.00), with interest

thereon from June 30, 1932, until paid, at the rate

of eight percent (8%) per annum, payable semi-

annually, a full, true and correct copy of said prom-

issory note being attached hereto, marked Exhibit

"E" and expressly made a part hereof.

That this claim is presented for the aggregate sum

of Sixty-three Thousand, One Hundred Fifty and

34/100 Dollars ($63,150.34), Fifty-eight Thousand,

One Hundred Fifty and 34/100 Dollars ($58,150.34)

thereof representing the balance due on the prin-

cipal sum of the promissory note in favor of The

Reno National Bank hereinbefore mentioned, to-

gether with interest on the principal sum of said

promissory note, to-wit : Sixty Thousand, Five Hun-
dred Dollars ($60,500.00) at the rate of eight per-

cent (8%) per annum from the 1st day of July,

1931, to the date hereof, and interest hereafter to

accrue on said promissory note in accordance with

the terms thereof, less the credit to interest here-

tofore paid as set forth and endorsed on said prom-
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issory note, a full, true and correct copy of which

is attached hereto, marked Exhibit "A", as afore-

said; and interest on Five Thousand Dollars

($5,000.00) thereof from the 30th day of June,

1932, to the date hereof, and interest hereafter to

accrue in accordance with the terms of said prom-

issory note, a full, true and correct copy of which

is attached hereto, marked Exhibit "E" and ex-

pressly made a part hereof.

[Seal] THE RENO NATIONAL BANK
By P. L. NELSON

Its Cashier

THATCHER & WOODBURN
Attorneys for Claimant [12]

State of Nevada,

County of Washoe—ss.

P. L. Nelson, being first duly sworn, according to

law, upon oath deposes and says: That he is the

cashier of The Reno National Bank, a corporation

organized and existing under and by virtue of the

laws of the United States of America, and makes

this affidavit on its behalf; that this affidavit is

made by affiant on behalf of said claimant because

claimant itself cannot take an oath; that affiant is

an officer of said claimant corporation and is author-

ized to make this proof on its behalf, and it is

necessary that this claim thus presented be verified

by someone on behalf of The Reno National Bank.

That the amount of the claim of The Reno Na-

tional Bank in the sum of Sixty-Three Thovisand,



14 Lyon Co. Bank Mtg. Corp.

One Hundred Fifty and 34/100 Dollars ($63,150.34),

together with interest on the principal sum of Sixty

Thousand, Five Hundred Dollars ($60,500.) at the

rate of eight per cent (8%) per annum from the

1st day of July, 1931, to the date hereof, less the

credit to interest heretofore paid as set forth and

endorsed on said promissory note, a full, true and

correct copy of which is attached to this claim,

marked Exhibit "A", as hereinbefore stated, is

justly due, and that the interest which will here-

after accrue in accordance with the terms of said

promissory note is justly made and will be due on

demand ; that interest on the principal sum of Five

Thousand Dollars ($5,000.00) on the note signed by

F. W. Simpson and endorsed by the Lyon County

Bank is due from the 30th day of June, 1932, and

that the interest which will hereafter accrue in

accordance with the terms of said note will be due

on demand, that no payments have been made

thereon which [13] are not credited, and that there

are no offsets to same to the knowledge of the

affiant.

P. L. NELSON

Subscribed and sworn to before me this 1st day

of September, 1932.

[Seal] JOHN DONOVAN
Notary Public in and for the Comity of Washoe,

State of Nevada. [14]
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EXHIBIT "A"

$60,500.00 Reno, Nevada, July 1, 1931

On Demand after date, without grace, for value

received, Lyon County Bank a corporation, prom-

ises to pay to The Reno National Bank or order

at its Banking Office in Reno, Navada, the sum of

Sixty thousand five hundred 00/lOOths Dollars in

lawful money of the United States, with interest

thereon at the rate of eight per cent per annum

from date until paid. Interest payable on demand,

also after judgment.

The endorsers, sureties, guarantors and assignors,

severally waive presentation for payment, protest

and notice of protest for non-payment of this note,

and all defenses on the ground of any extension of

time of its payment that may be given by the holder

or holders, to them or either of them, or to the

maker thereof. In the event of the non-payment of

this said note at maturity, or its collection by suit,

this corporation agrees to pay all expenses that

may be incurred thereby, including a reasonable

attorney's fee, and to that end binds itself, its suc-

cessors and assigns forever. For the purpose of

attachment or levy of execution, this note shall be

payable wherever this corporation, or any of its

property may be situated, at the option of the

holder.

In Witness Whereof, the said Corporation has

caused this intrument to be executed and its cor-
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porate seal to be hereunto affixed by its proper

officers first thereunto duly authorized.

[Seal] LYON COUNTY BANK
By J. I. WILSON

President.

By GEO. F. WILLIS
Secretary.

No. 5166 [15]

That the following endorsements appear upon the

back of the said note:

Balance due on

Endorsemen t on Principal Principal

Feb 23 1932 $1000.00 $59,500.

Mar 3 1932 $ 956.36 $58,543.64

Mar 8 1932 $ 180.00 $58,363.64

May 3 1932 $ 106.65 $58,256.99

Jun 1 1932 $ 106.65 $58,150.34

Ei

16

ldorsemenl on Interest

Dec 1931 $2420. to Dec 31 1931

Jun 30 1932 $ 180. on acct

Jun 30 1932 $ 660.

Jul 2 1932 $ 660.

Jul 8 1932 $ 106.65

Aug 8 1932 $ 106.65

Aug 13 1932 $ 110.00

[16]

EXHIBIT "B"

The Reno National Bank

Reno, Nevada, July 22, 1931.

As collateral security for the payment of all of

Our present indebtedness to The Reno National

Bank, of Reno, and all of the future indebtedness
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to said Bank, which we may incur hereafter from

any cause or upon any consideration we have as-

signed, and do hereby assign, deliver and deposit

with said Bank the following described property,

to-wit

:

6/$1000.00 First Lien Coupon Certificates of

the Mortgage Security Corporation of Amer-

ica, Series B-10, of January 1, 1941 maturity

—

Nos. 9505 to 9510 Inclusive.

of the value of > Dollars, and hereby give

authority to said Bank, or its assigns to call

for such additional security as it, or its assigns,

may deem proper, which security we agree to give

on demand, and on default being made in giving

such security or in paying said indebtedness, then

all of our indebtedness to said Bank shall be con-

sidered due and immediately payable, whether

otherwise due or payable or not, at the option of

said Bank, or its assigns, and the said Bank is

hereby given authority to sell and deliver the whole

or any part of said property, at either public or

private sale, at any time or place, either with or

without demand for payment, either with or with-

out notice of such sale, and either with or without

advertisement of such sale, as said Bank, its officers

or agents may elect; such demand, notice and ad-

vertisement are hereby waived. At such sale said

Bank or any other person or persons may become the

purchaser of the whole or any part of said prop-

erty. After deducting all costs and [17] expenses

incurred in connection with such sale, including
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reasonable attorney's fee, and the amount of said

indebtedness, out of the proceeds of such sale, the

surplus, if any, shall be paid to us or our heirs, or

assigns, and we agree to pay any deficiency there

may be, if any, in the payment of said indebtedness

and costs and expenses of such sale, after the pro-

ceeds of sale have been applied as aforesaid.

LYON COUNTY BANK
[Seal] By J. I. WILSON,

Pres.

By GEO. F. WILLIS
Cashier. [18]

EXHIBIT "C"

The Reno National Bank

Reno, Navada, July 22, 1931.

As collateral security for the payment of all of

our present indebtedness to The Reno National

Bank, of Reno, and all of the future indebtedness

to said Bank, which we may incur hereafter from

any cause or upon any consideration we ha,ve as-

signed, and do hereby assign, deliver and deposit

with said Bank the following described property,

to-wit

:

22/$1000.00 Walker River Irrigation Distr.,

First Issue Series 1, 6% Bonds, of January 1st,

1940 maturity, Nob. 845 to 850 Inch, 894, 896,

898, 900, 902, 904, 906, 920, 922, 924, 926, 928,

930, 932, 934, and 936

of the value of Dollars, and hereby give

authority to said Bank, or its assigns, to call for
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such additional security as it, or its assigns, may
deem proper, which security we agree to give on

demand, and on default being made in giving such

security or in paying said indebtedness, then all

of our indebtedness to said Bank shall be consid-

ered due and immediately payable, whether other-

wise due or payable or not, at the option of said

Bank, or its assigns, and the said Bank is hereby

given authority to sell and deliver the whole or any

part of said property, at either public or private

sale, at any time or place, either with or without

demand for payment, either with or without notice

of such sale, and either with or without advertise-

ment of such sale, as said Bank, its officers or agents

may elect; such demand, notice and advertisement

are hereby waived. At such sale said Bank or any

other person or persons may become the purchaser

[19] of the whole or any part of said property.

After deducting all costs and expenses incurred in

connection with such sale, including reasonable at-

torney's fee, and the amount of said indebtedness,

out of the proceeds of such sale, the surplus, if any,

shall be paid to us or our heirs, or assigns, and we

agree to pay any deficiency there may be, if any,

in the payment of said indebtedness and costs and

expenses of such sale, after the proceeds of sale

have been applied as aforesaid.

LYON COUNTY BANK
[Seal] By: J. I. WILSON,

Pres.

By: GEO. F. WILLIS,
Cashier. [20]
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EXHIBIT "D"

The Reno National Bank

Yerington, Nevada, July 22, 1931.

As collateral security for the payment of all of

our present indebtedness to The Reno National

Bank, of Reno, and all of the future indebtedness

to said Bank, which we may incur hereafter from

any cause or upon any consideration we have as-

signed, and do hereby assign, deliver and deposit

with said Bank the following described property,

to-w7it

:

Note of Loraine L. & J. Wedertz for $5000.00

dated May 15, 1931

Elmer S. & Cora H. Wedertz for

$7300.00 dated Feb. 27, 1931

H. E. & Roena W. Carter for $5500.00

dated May 1, 1931

Montelatici, et als for $8000.00 dated

June 20, 1930

David Jones, et als for $16500.00 dated

February 27, 1930

" Yparraguirre, P. M. & Bertha for

$24800.00 dated June 15, 1931

of the value of _ Dollars, and hereby give

authority to said Bank, or its assigns, to call for

such additional security as it, or its assigns, may
deem proper, which security we a,gree to give on

demand, and on default being made in giving such

security or in paying said indebtedness, then all
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of our indebtedness to said Bank shall be consid-

ered due and immediately payable, whether other-

wise due or payable or not, at the option of said

Bank, or its assigns, and the said Bank is hereby

given authority to sell and deliver the whole or any

part of said property, at either public or private

sale, at any time or place, either with or without

demand for payment, either with or without notice

of such sale, and either with or without advertise-

ment of such sale, as [21] said Bank, its officers or

agents may elect; such demand, notice and adver-

tisement are hereby waived. At such sale said Bank
or any other person or persons may become the

purchaser of the whole or any part of said prop-

erty. After deducting all costs and expenses in-

curred in connection with such sale, including rea-

sonable attorney's fee, and the amount of said

indebtedness, out of the proceeds of such sale, the

surplus, if any, shall be paid to us or our heirs,

or assigns, and we agree to pay any deficiency there

may be, if any, in the payment of said indebtedness

and costs and expenses of such sale, after the pro-

ceeds of sale have been applied as aforesaid.

LYON COUNTY BANK
[Seal] By: J. I. WILSON,

Pres.

By: GEO. F. WILLIS,
Cashier. [22]



22 Lyon Co. Bank Mtg. Corp.

EXHIBIT "E"

$5000.00 Yerington, Nevada, September 22, 1931.

On demand after date without grace, for value

received I promise to pay to Lyon County Bank

or order in Yerington Nevada, the sum of Five

Thousand Dollars in U. S. gold coin with interest

thereon at the rate of eight per cent per annum

from date until paid. Interest payable semi-annually

also after judgment.

The endorsers, sureties, guarantors and assignors,

severally waive presentation for payment, protest

and notice of protest, for non payment of this note

and all defenses on the ground of any extension of

time of its payment that may be given by the holder

or holders, to them or either of them, or to the

maker or makers thereof. In the event of the non

payment of this said note at maturity, or its col-

lection by litigation, we jointly and severally agree

to pay all expenses that may be incurred thereby

including attorney's fee, and to that end bind our-

selves, heirs, executors, administrators and assigns

forever. For the purpose of attachment or levy of

execution, this note shall be payable wherever we

may be situated at the option of the holder.

F. W. SIMPSON
No. 6875

5370

Name—F. W. Simpson.

Payments

:

Date—June 30, '32.

Interest—$308.88 to June 30, '32.
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Principal

—

Balance

—

No. 6875—Date 9/22/31

Amount $5000.00

When due Interest 8%
Endorsers or collateral

Bond, $8000.00 and Mortgage on Smith Valley

Improvement Club Hall for $2000.00.

Endorsed : Pay Reno National Bank or order for

Re-Discount and Credit of Lyon County Bank

Geo. F Willis Cashier.

[Endorsed] : < Filed April 2, 1937. [23]

[Title of District Court and Cause.]

ANSWER
Now comes the defendant above named and an-

swering plaintiff's complaint on file herein, admits,

alleges and denies as follows

:

I.

Answering Paragraph XI of said complaint,

defendant admits that payments aggregating the

sum of $65,841.90 have been received on account of

the indebtedness upon which the claim heretofore

filed with the plaintiff was founded, but denies that

said claim and indebtedness has been fully paid,

and denies that defendant has received the sum of

$4,736.90, or any sum, in excess of the amount to

which he was entitled.
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As a further defense to plaintiff's cause of action

and by [24] way of counterclaim, defendant alleges

:

I.

That among the assets of The Reno National

Bank when defendant took possession thereof as

Receiver, there was a note of the Lyon County

Bank upon which there was then due as principal

the sum of $59,543.64.

II.

That to secure the payment of said note, said

Lyon County Bank had hypothecated to The Reno

National Bank certain securities consisting of

bonds, and notes secured by mortgage, as security

for the payment of said principal obligation.

III.

That defendant, on the 21st day of October, 1936,

had collected as interest on said collateral securities

accruing after his appointment as Receiver of The

Reno National Bank on or about the 12th day of

December, 1932, the sum of $14,658.84.

IV.

That after applying said sum of $14,658.84 to

the payment of the interest due on said primary

obligation of the Lyon County Bank up to said

21st day of October, 1936 and the balance remain-

ing after the application of the interest on said

primary obligation, as aforesaid, said balance, to-

gether with the payments made on the principal of
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said primary obligation and the sum of $956.36,

which consisted of a deposit balance to the credit

of Lyon County Bank in The Reno National Bank,

reduced said indebtedness on said 21st day of Octo-

ber, 1936 to the sum of $9,316.94.

V.

That no part of said sum of $9,316.94 has ever

been paid by the plaintiff to defendant, and the

whole amount thereof, together with interest thereon

from the 21st day of October, 1936 a,t the [25] rate

of 8% per annum is now due, owing, unpaid and

payable from the said plaintiff to the defendant.

Wherefore, defendant prays that plaintiff take

nothing by its action and that he have his costs

herein expended.

N. J. BARRY
Attorney for Defendant. [26]

State of Nevada,

County of Washoe.—ss.

W. J. Tobin, being first duly sworn, deposes and

says

:

That he, as Receiver of The Reno National Bank,

is the defendant in the above entitled action; that

he has read the foregoing Answer and knows the

contents thereof; and that the same is true of his

own knowledge, except as to those matters which
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are therein stated on information and belief, and

as to those matters, he believes it to be true.

W. J. TOBIN

Subscribed and sworn to before me this 9th day

of September, 1937.

[Notarial Seal] MARY THOMPSON
Notary Public in and for the County of Washoe,

State of Nevada.

[Endorsed] : Filed Sept. 10, 1937. [27]

[Title of District Court and Cause.]

REPLY
Comes now the complainant and for reply to the

answer of defendant and respecting the further de-

fense and purported counterclaim and new matter

in the same, denies, admits and alleges as follows,

to-wit

:

I.

Denies the allegation and matters in paragraph

I, to-wit:

"That among the assets of The Reno Na-

tional Bank [28] when defendant took posses-

sion thereof as Receiver, there was a note of

the Lyon County Bank upon which there was

then due as principal the sum of $59,543.64."

Makes the same denial if the said sum be in-

tended to be stated as Fifty-Eight Thousand Five

Hundred Forty-Three and 64/100 Dollars ($58,-

543.64).
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In this connection and in furtherance of its de-

nials complainant alleges that on February 16, 1932,

the total amount due and owing on the said note,

including both principal and interest, was Sixty-

One Thousand One Hundred Five Dollars ($61,-

105.), of which Sixty Thousand Five Hundred

Dollars ($60,500) was principal and Six Hundred

Five Dollars ($605.) was interest. That on the said

day by operation of law a credit entry on the part

of Reno National Bank in the sum of Nine Hundred

Fifty-Six and 36/100 Dollars ($956.36) was offset

against said total amount of Sixty-One Thousand

One Hundred Five Dollars ($61,105.) so that the

total balance at the close of said day was not more

than Sixty Thousand One Hundred Forty-Eight

and 64/100 Dollars ($60,148.64) and was for princi-

pal only. That at the close of said day by operation

of law the claim of Reno National Bank against

Lyon County Bank was converted into a claim by

Reno National Bank against the insolvent estate of

Lyon Comity Bank in the sum of Sixty Thousand

One Hundred Forty-Eight and 64/100 Dollars

($60,148.64). That the said insolvent estate was in

such situation and its assets actual and potential

were such that no general claim of or debt to any

creditor could be paid in full in the principal sum

owing at the date of insolvency and that after

making payment out of all assets and funds pro

rata on accoimt of the claims of creditors there was

and would be no funds or assets out of which to

pay any interest accruing or promised on any such



28 Lyon Co. Bank Mtg. Corp.

claim and no such interest could be [29] paid from

such insolvent estate, without making a preference

forbidden by law ; and no general claim could or can

be paid except in equal proportion with other claims.

That on and after February 16, 1932, the Reno

National Bank had a general claim against the said

insolvent estate in the sum of Sixty Thousand One

Hundred Forty-Eight and 64/100 Dollars ($60,-

148.64) and no more. That on December 12, 1932,

the time referred to in said paragraph I, the amount

of the claim of Reno National Bank against said

insolvent estate, for any reason, by reason of princi-

pal and accrued interest to February 16, 1932, or

at all, was not in excess of Sixty Thousand One

Hundred Forty-Eight and 64/100 Dollars ($60,-

148.64), less the amount of the avails of the said

collateral originally deposited by the debtor bank

with the creditor bank credited or properly to be

credited against said claim. That the said amoimts

so credited or to be credited properly in the period

between February 16, 1932, and December 12, 1932

were not and could not be allocated to any interest

on the said note and obligation or claim which ac-

crued or is claimed to have accrued after February

16, 1932.

Notwithstanding the premises complainant al-

leges that Reno National Bank collected to October

21, 1936, as Reno National Bank admits, in para-

graph I of the main answer, the total sum of Sixty-

Five Thousand Eight Hundred Forty-One and

90/100 Dollars ($65,841.90), including the said off-
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set of Nine Hundred Fifty-Six and 36/100 Dollars

($956.36), and continues to retain the said Carter

notes and Wedertz notes described and as alleged in

paragraph XII of the complaint (which matter

defendant does not deny).

In this connection complainant alleges that the

claim referred to in paragraph VII of the com-

plaint (and to which reference is made in the main

answer paragraph I, viz.: "the claim [30] hereto-

fore filed with plaintiff," and the following words

in said paragraph I: "Defendant admits that pay-

ments aggregating the sum of $65,841.90 have been

received on account of the indebtedness upon which

the claim heretofore filed with the plaintiff was

founded, * * * ?1

) was not a true, correct or just

claim and that the alleged indebtedness is not and

was not the "foundation" of such claim and said

claim was not founded on the indebtedness alleged

by defendant.

II.

Complainant denies the matters in paragraph II.

III.

Complainant denies the allegations and matters

in paragraph III, to-wit:

"That defendant, on the 21st day of October,

1936, had collected as interest on said collateral

securities accruing after his appointment as

Receiver of The Reno National Bank on or

about the 12th day of December, 1932, the sum
of $14,658.84."
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And in this connection and in furtherance of its

denials complainant alleges that the defendant was

appointed receiver on December 12, 1932 ; that after

the date of the said note, July 1, 1931, the Reno

National Bank collected various sums as avails from

the collaterals deposited with it and continued to

collect the same up to and through the period of

insolvency of Lyon County Bank and up to Decem-

ber 12, 1932, when the defendant receiver was ap-

pointed, and that from December 12, 1932, the de-

fendant receiver collected various sums as avails

from said collaterals up to the 21st day of October,

1936. Complainant is without information as [31]

to how much of said collections were made as of

interest on collaterals by the receiver in the period

between the date of his appointment, to-wit, De-

cember 12, 1932, and the said 21st day of October,

1936, and makes denial accordingly.

In this connection complainant alleges that before

the commencement of this suit, defendant stated the

account herein, in writing, to complainant in the

words and figures set out in " Exhibit A" annexed

hereto.

In this connection complainant is informed and

believes and alleges as follows:

1. That in the period from February 16, 1932,

to October 21, 1936, there was collected from Col-

laterals and including the deposit of Nine Hundred
Fifty-Six and 36/100 Dollars ($956.36) the total

sum of Sixty-Five Thousand Eight Hudred Forty-

One and 90/100 Dollars ($65,841.90), and of this
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the sum stated to be collected as interest was Fifty-

One Hundred Eighty-Two and 92/100 Dollars

($5,182.92) in its source as shown by "Exhibit A"
in original sub-collateral endorsement.

In this connection complainant alleges the sub-

collateral endorsement " 8-13-32 Simpson Interest

$110.00" carried and extended out to a primary

endorsement of interest on the primary obligation,

was not applicable for such endorsement or credit

and should have been returned to the payer or ap-

plied as a credit against the principal of said pri-

mary obligation. Complainant alleges further in this

connection that the interest avails that accrued after

the date of said insolvency and actually collected

by The Reno National Bank and W. J. Tobin, Re-

ceiver, did not exceed Twenty-Nine Hundred Thirty

and 75/100 Dollars ($2,930.75).

2. That the said defendant later revised the en-

dorsement of and account of collections so as to

show totals collected [32] of Sixty-Five Thousand

Six Hundred Sixty-One and 90/100 Dollars ($65,-

661.90) and of this sum collected as interest was

stated to be Twenty-Three Thousand One Hundred

Eighteen and 97/100 Dollars ($23,118.97).

3. That the said defendant endorsed on the pri-

mary obligation account credits as follows: On prin-

cipal (including $956.36) the sum of Sixty Thou-

sand Four Hundred Ninety-Nine Dollars ($60,499.) ;

on interest the sum of Fifty-Three Hundred Forty-

Two and 90/100 Dollars ($5,342.90), leaving a bal-

ance on principal of One Dollar ($1.), and account-



32 Lyon Co. Bank Mtg. Corp.

ing for a total of Sixty-Five Thousand Eight Hun-

dred Forty-Two and 90/100 Dollars ($65,842.90)

as the claimed primary obligation.

4. That thereafter the said defendant made a re-

vised primary endorsement after the 21st day of

October, 1936, and purported to endorse credits on

the primary obligation as follows: On principal,

Fifty-One Thousand One Hundred Eighty-Three

and 06/100 Dollars ($51,183.06) ; on interest Four-

teen Thousand Six Himdred Fifty-Eight and 84/100

Dollars ($14,658.84) ; stated balance on principal

Ninety-One Hundred Thirty-Six and 94/100 Dol-

lars ($9,136.94) and accounting for a total of Sev-

enty-Five Thousand One Hundred Fifty-Eight and

84/100 Dollars ($75,158.84) as the claimed primary

obligation. None of said revisions or re-applications

were or are consented to by this complainant.

Complainant alleges that the account of collec-

tions amounting to Sixty-Five Thousand Eight Hun-

dred Forty-One and 90/100 Dollars ($65,841.90) is

correct and admitted. That by reason of the stop-

page of interest by insolvency the primary obliga-

tion and valid claim never exceeded Sixty-One

Thousand One Hundred Five Dollars ($61,105.).

That defendant is indebted to complainant in the

sum or difference of Forty-Seven Himdred Thirty-

Six and 90/100 Dollars ($4,736.90). Complainant

alleges that the said receiver, [33] W. J. Tobin,

without right, retained interest on collaterals ac-

crued after insolvency of Lyon County Bank,

amounting to Twenty-Nine Hundred Thirty and
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75/100 Dollars ($2,930.75), but even in such case

he should have applied only Sixty-One Thousand

One Hundred Five Dollars ($61,105.) to the claim

against the insolvent bank estate and should have

refunded Eighteen Hundred Six and 15/100 Dol-

lars ($1,806.15) to the debtor, besides surrendering

the remaining collaterals. That there is no balance

due on the primary obligation, or by reason of any

valid claim either in the sum of Ninety-One Hun-

dred Thirty-Six and 94/100 Dollars ($9,136.94) or

in any other sum.

IV.

Complainant denies all the allegations and all the

matters in paragraph IV.

In this connection complainant denies that the

sum of Fourteen Thousand Six Hundred Fifty-

Eight and 84/100 Dollars ($14,658.84) or any other

sum other or more than the sum of Fifty-Three

Hundred Forty-Two and 90/100 Dollars ($5,342.90)

was ever applied by defendant to the payment of

interest on said primary obligation. Denies that the

sum of Fourteen Thousand Six Hundred Fifty-

Eight and 84/100 Dollars ($14,658.84) was applied

to the payment of interest due on said primary

obligation. Denies that any such application coupled

with the credit on principal of Nine Hundred Fifty-

Six and 36/100 Dollars ($956.36) or any other

actual applications on account of principal reduced

the indebtedness on said primary obligation on the

21st day of October, 1936, or at any time, only to



34 Lyon Co. Bank Mtg. Corp.

the sum of Ninety-Three Hundred Sixteen and

94i/100 Dollars ($9,316.94).

In this connection complainant alleges that the

sum of [34] Fifty-Three Hundred Forty-Two and

90/100 Dollars ($5,342.90) and no more was applied

on interest on the alleged primary obligation; that

Sixty Thousand Four Hundred Ninety-Nine Dol-

lars ($60,499.), including said Nine Hundred Fifty-

Six and 36/100 Dollars ($956.36), was so applied on

the principal of said alleged primary obligation,

leaving a balance of One Dollar ($1.) thereon and

no more. That the alleged primary obligation was

stated at Sixty-Five Thousand Eight Hundred

Forty-Two and 90/100 Dollars ($65,842.90). That

the total collections were Sixty-Five Thousand

Eight Hundred Forty-One and 90/100 Dollars

($65,841.90). That the actual primary obligation,

including all interest due or allowable, was Sixty-

One ThousandOne Hundred Five Dollars ($61,105.).

V.

Complainant admits that no part of said Ninety-

One Hundred Thirty-Six and 94/100 Dollars ($9,-

136.94) has ever been paid by complainant to de-

fendant, as for a balance due on said primary obli-

gation. Complainant denies that there is any such

balance due. Complainant alleges that the primary

obligation has been paid and Forty-Seven Hundred

Thirty-Six and 90/100 Dollars ($4,736.90) besides,

not voluntarily but by the appropriation thereof

without right on the part of defendant from the
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collections and a.vails from the collaterals so posted

with defendant and his predecessor bank. Complain-

ant denies that any interest is due defendant on the

alleged balance of Ninety-One Hundred Thirty-Six

and 94/100 Dollars ($9,136.94) or on any sum either

from October 21, 1936, or from any date or at all.

And for a Defense to Said Purported Defense,

Counterclaim and New Matter, Complainant Says:

[35]

I.

That at or about the time defendant stated the

amount to the effect that there were collections

aggregating- Sixty-Five Thousand Eight Hundred

Forty-One and 90/100 Dollars ($65,841.90) from the

said Nine Hundred Fifty-Six and 367100 Dollars

($956.36) credit and from the said collaterals and

tha.t Sixty Thousand Four Hundred Ninety-Nine

Dollars ($60,499.) had been applied on principal

and Fifty-Three Hundred Forty-Two and 90/100

Dollars ($5,342.90) applied on interest on the al-

leged primary obligation, the complainant altered

its situation in consideration thereof and paid a

dividend amounting to twenty-five per cent. (25%)

on its stock (which said stock was in pro rata to

the available assets compared to the outstanding

deposit and other obligations of said insolvent

bank) and arranged its affairs so as to make a

further dividend of approximately the same amount,

and the complainant denied to its stockholders and

to creditors of said insolvent bank any and all in-

terest on their claims from and after the date of
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said insolvency, so that the defendant is now
estopped to recompute or re-allocate or re-apply any

of the collections or avails from the collaterals ad-

ministered by it, in any other manner so as to

change the said original primary endorsement of

collections upon the original primary obligation

herein mentioned. And complainant alleges that in

like manner the defendant is estopped from can-

celling, erasing, or changing the original endorse-

ments made on collaterals or the allocation of credits

on collaterals in the manner as appears from the

change of the original sub-collateral endorsements

compared to the revised sub-collateral endorsements.

And in this connection complainant makes reference

to and annexes hereto as complainant's exhibit in

defense to said counterclaim the exhibit marked

"Com- [36] plainant's Exhibit A on defense to

counterclaim annexed hereto."

Complainant alleges further that included in said

item of Fifty-Three Hundred Forty-Two and

9Q/100 Dollars ($5,342.90) was the sum of Thirteen

Hundred Fifty-Six and 84/100 Dollars ($1,356.84)

paid to the defendant and applied as interest on

October 21, 1936, after funds were in the hands of

the defendant available and sufficient to satisfy

said primary obligation in full on the basis of the

application originally made by the Reno National

Bank and the defendant of the respective payments

said to be received thereon. Reference to said state-

ment of application is "Exhibit A" annexed hereto.
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Wherefore complainant having answered the

counterclaim (as a defendant on counterclaim) and

having pleaded to and defended against the new

matters appearing in the answer of the defendant,

asks that defendant take nothing by reason of his

said counterclaim, but that the complainant may
have the judgment and relief originally sued for

and such other and further relief as may be meet

and just at law, in equity and good conscience and

may have its costs in this action so wrongfully

caused.

And the complainant as in duty bound will ever

pray.

GUY C. SANFORD
A. L. HAIGHT

Attorneys for Complainant.

State of Nevada,

County of Churchill—ss.

E. W. Blair, being first duly sworn, deposes and

says that he is the manager of the corpora- [37] tion

complainant named in the foregoing reply; that he

has read the said reply and knows the contents

thereof ; and that the same is true of his own knowl-

edge except as to those matters therein alleged on

information and belief and, as to those, that he be-

lieves it to be true.

E. W. BLAIR
Subscribed and sworn to before me this 16 day

of December, A. D., 1937.

[Seal] BETTY MILLS
Notary Public. [38]
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EXHIBIT "A"

Asset No. 552—LYON COUNTY BANK
DETAIL OF ORIGINAL AND REVISED ENDORSEMENTS

Original-Sub-Collateral Revised Sub-Collateral Original Primary Revised Primary
Endorsement Endorsement Endorsement Endorsement

Principal Principal Principal Principal

Date Source of Funds Amount Payment Balance Payment Balance Payment Balance Payment Balance

2-16-32 Deposit Bal Reno Nat Bk $ 956.36 $ $ $ $ $ 956.36 $59,543.64 $ 956.36 $59,543.64

2-23-32 Philatro & Jones 1,000.00 1,000.00 14,500.00 1,000.00 14,500.00 1,000.00 58,543.64 1,000.00 58,543.64

3- 8-32 Mtg See. Corp Bond Coups 180.00 180.00 58,363.64 180.00 58,363.64

5- 3-32 Montelatici Interest 106.65 106.65 58,256.99 106.65 58,256.99

6- 1-32 n i i 106.65 106.65 58,150.34 106.65 58,150.34

2- 6-33 Mtg Sec Corp Bond Coups 180.00 180.00 57,970.34

2-23-33 H. E. Carter 3,765.56 3,765.56 3,522.44 3,765.56 3,522.44 3,765.56 54,204.78 3,765.56 54,384.78

2-23-33 E. S. Wedertz 4,919.00 4,919.00 4,175.00 4,919.00 4,175.00 4,919.00 49,285.78 4,919.00 49,465.78

2-27-33 L. L. Wedertz 4,080.25 4,080.25 2,707.75 4,080.25 2,707.75 4,080.25 45,205.53 4,080.25 45,385.53

5-10-33 Montelatici 20.00 20.00 7,980.00 20.00 45,185.53

7- 8-33 Philatro & Jones 4,481.79 4,481.79 10,018.21 1,550.56 12,949.44 4,481.79 40,703.74 1,947.11 43,438.42

4-20-34 Montelatici 150.00 150.00 7,830.00 150.00 40,553.74

4-26-34 Philatro & Jones 50.00 50.00 9,968.21 50.00 40,503.74

11-30-34 Mtg Sec Corp Bonds 1,499.23 1,499.23 4,500.77 989.23 5,010.77 1,499.23 39,004.51 989.23 42,449.19

12-24-34 Montelatici 5,000.00 5,000.00 2,830.00 3,403.61 4,596.39 5,000.00 34,004.51 3,403.61 39,045.58

2-19-35 Philatro & Jones 4,135.78 4,135.78 5,832.43 2,334.82 10,614.62 4,135.78 29,868.73 2,334.82 36,710.76

2-25-35 it tt 2.45 2.45 5,829.98 2.45 29,866.28

4-19-35
tt n

3,643.31 3,643.31 2,186.67 3,490.92 7,123.70 3,643.31 26,222.97 3,490.92 33,219.84

5-31-35 Yparraguirre 3,936.09 3,936.09 15,493.91 3,936.09 22,286.88 1,841.01 31,378.83

6-10-35 Walker River Bonds 14,306.16 14,306.16 7,693.84 10,419.50 11,580.50 14,306.16 7,980.72 14,236.42 17,142.41

7- 2-35 Philatro & Jones 456.74 456.74 1,729.93 324.97 6,798.73 456.74 7,523.98 372.94 16,769.47

10-24-35 H. E. Carter 2,000.00 2,000.00 1,522.44 1,247.06 2,275.38 2,000.00 5,523.98 1,582.70 15,186.77

1- 4-36 L. L. Wedertz 3,329.75 2,707.75 00 2,707.75 00 3,329.75 2,194.23 3,090.16 12,096.61

1-16-36 Philatro & Jones 100.00 100.00 1,629.93 100.00 2,094.23

10-21-36 E. S. Wedertz 1,928.07 1,928.07 2,246.93 703.95 3,471.05 1,928.07 166.16 1,256.67 10,839.94

10-21-36 H. E. Carter

Totals

1,523.00 1,520.44 2.00 649.39 1,625.99 165.16 1.00 1,523.00 9,316.94

$61,856.84 $59,702.62 $41,586.57 $60,499.00 $51,183.06
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3- 8-32 Mtg See Corp Bond Coups
5- 3-32 Montelatici Interest

6- 1-32 u a

6-30-32 Mtg Sec Corp Bond Coups
6-30-32 Walker Eiver Bond Coups
7- 2-32 it it tt it

7- 8-32 Montelatici Interest

8- 8-32 a n

8-13-32 Simpson Interest

9- 8-32 Montelatici Interest

10-14-32 a 1

1

2- 6-33 Mtg Sec Corp Bond Coups
2-23-33 H. E. Carter

2-23-33 E. S. Wedertz
2-27-33 L. L. Wedertz
5-10-33 Montelatici

7- 8-33 Philatro & Jones

4-20-34 Montelatici

4-26-34 Philatro & Jones

11-30-34 Mtg Sec Corp Bonds
12-24-34 Montelatici

2-19-35 Philatro & Jones
2-25-35 tt it

4-19-35 1 1 tt

5-31-35 Yparraguirre

6-10-35 Walker River Bonds
7- 2-35 Philatro & Jones

10-24-35 H. E. Carter

1- 4-36 L. L. Wedertz
1-16-36 Philatro & Jones

10-21-36 E. S. Wedertz
(i H. E. Carter

Interest merest ntere»t ntereit

Amount Payment Paid to Payment Paid to Payment Paid to Payment Paid to

180.00 1- 1-32 180.00 1- 1-32

106.65 8-20-31 106.65 8-20-31

106.65 10-20-31 106.65 10-20-31

180.00 180.00 7- 1-32 180.00 7- 1-32 180.00 on account 180.00 on account

660.00 660.00 1- 1-32 660.00 1- 1-32 660.00 on account 660.00 on account

660.00 660.00 7- 1-32 660.00 7- 1-32 660.00
<. i a

660.00
1

1

1

1

106.65 106.65 12-20-31 106.65 12-30-31 106.65
a i (

106.65 1

1

1

1

106.65 106.65 2-20-32 106.65 2-20-32 106.65 a a
106.65 " "

110.00 110.00 12-31-31 110.00 12-31-31 110.00 " " 110.00 1

1

i i

106.65 106.65 4-20-32 106.65 4-20-32 106.65 1 1 i (

106.65 1

1

£ I

106.65 106.65 6-20-32 106.65 6-20-32 106.65 " " 106.65 1

1

"

180.00 1- 1-33 180.00 1- 1-33 180.00
ti i (

574.44 574.44 2-23-33 574.44 2-23-33 574.44 a a
574.44 1

1

( i

866.25 866.25 2-23-33 866.25 2-23-33 866.25 a a 866.25 1

1

t i

507.77 507.77 2-27-33 507.00

20.00

2-27-33

on Acct.

507.77
tt t<

507.77

20.00

tt i i

i i

2,931.23 7- 8-33 2,534.68 7- 8-33

150.00 on acct. 150.00 on account

50.00
it a

50.00 tt it

510.00 11-30-34 510.00 tt tt

1,596.39 12-24-34 1,596.39
it 1

1

1,800.96 2-19-35 1,800.96
a 1

1

2.45 on acct. 2.45 i t a

152.39 4-19-35 152.39
i i it

3,936.09 on acct. 2,095.08 5-31-35

3,886.66 6-10-35 69.74 6-10-35

131.77 7- 2-35 83.80 7- 2-35

752.94 10-24-35 417.30 10-24-35

622.00 1- 4-36 622.00 1- 4-36 239.59 1- 4-36

100.00 on acct. 100.00 on account

1,224.12 10-21-36 671.40 10-21-36

2.56 on acct. 873.61 i i

L,357.84 on account

Totals $ 3,985.06

[Endorsed] : Filed Dec. 31st, 1937. [39]

$ 5,182.92 $23,118.97 $ 5,342.90 $14,658.84
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[Title of District Court and Cause.]

MINUTES OF COURT OF THURSDAY,
JUNE 16, 1938

This case having heretofore been tried on the

merits, briefed, submitted to and by the Court

taken under advisement, It Is Ordered that judg-

ment enter for the defendant. The Court now files

opinion and decision. [40]

In the District Court of the United States of

America, in and for the District of Nevada.

No. 2721.

LYON COUNTY BANK MORTGAGE CORPO-
RATION, a corporation,

Complainant,

vs.

W. J. TOBIN, as Receiver of The Reno National

Bank, of Reno, Nevada, a National Banking

Association,

Defendant,

OPINION AND DECISION.

Norcross, District Judge

:

The Lyon County Bank, in pursuance of the laws

of the State of Nevada relating to banks, on Febru-

ary 16, 1932, was taken over by the State Bank Ex-

aminer as an insolvent bank. On December 12, 1932,

the Reno National Bank was adjudged to be insol-
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vent by the Comptroller of the Currency and W. J.

Tobin was appointed and qualified as Receiver

thereof. In pursuance of judgment and decree of

the State District Court entered October 26, 1933,

in accord with the State banking laws, the State

Banking Examiner transferred all property of the

said Lyon Couny Bank to Lyon County Bank

Mortgage Corporation, Complainant herein.

On July 1, 1931, said Lyon County Bank negoti-

ated a loan from said Reno National Bank in the

sum of $60,500.00 and executed a formal note there-

for payable "on demand * * * with interest thereon

at the rate of eight per cent per annum from [41]

date until paid. Interest payable on demand, also

after judgment". The Lyon County Bank also de-

livered to the Reno National Bank, pledged as col-

lateral security, certain bonds and notes of a total

face value in excess of the amount of the loan. At

the time the Lyon County Bank was taken over by

the State Bank Examiner, it had a deposit account

with the Reno National in the sum of $956.36, which

was later credited upon the note. Defendant's an-

swer alleges that at the time the Reno NationaL

Bank was taken over by the receiver there was due

as principal on said note the sum of $59,543.64. By
its answer, Defendant admits the collection of $14,-

658.84, in the form of interest paid on pledged se-

curities, and the application of such amount to the

discharge of claimed accrued interest on the note

of the Lyon County Bank. Complainant claims a

balance due on principal of said note in the sum
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of $9,316.94, together with interest thereon from

October 21, 1936. Complainant alleges the total

amount due upon principal and interest at the date

the Lyon County Bank was taken over by the State

Bank Examiner was $60,148.64; total payments re-

ceived by Defendant in the sum of $65,841.90, and,

hence, Defendant is indebted to Complainant in the

sum of $4,736.90. Complainant prays judgment in

this amount and for return of certain pledged se-

curities and for general relief.

Questions of law presented upon the facts of this

case are whether the amount of indebtedness of the

Lyon County Bank to the Reno National Bank is

finally determined as of the date of insolvency of

the Lyon County Bank and its taking over by the

State Bank Examiner and thereafter no interest

would accrue thereon, which is the contention of

Complainant, or whether where such indebtedness

is secured by interest bearing pledges, interest de-

rived therefrom may be applied in discharge of in-

terest which does accrue thereon, which is the con-

tention of Defendant, [42]

Upon the trial it appeared from exhibits intro-

duced that Defendant had credited payments re-

ceived upon collateral whether as principal or inter-

est mainly upon the principal of the note and as so

indorsed thereon the balance on the principal of

the note as of October 21, 1936, was but one ($1.00)

dollar and a balance due on interest as of that date

in the sum of $7,698.52. Following receipt of a

letter of date December 16, 1936, from the Execu-
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five Assistant Counsel of the Comptroller of the

Currency, advising Defendant that—"Under the

rule stated in the case of Gamble v. Wimberly, 44

F. (2d) 329, you are entitled to retain the pledged

assets and apply toward interest due on your claim

after suspension of the Lyon County Bank all in-

come earned upon and collected from the pledged

assets after the date of closing of the Lyon County

Bank."—the Defendant made a revision of said

previous indorsements resulting in a balance due on

principal as of October 21, 1936, of $9,316.94.

The securities pledged by the Lyon County Bank

consisted of six $1,000.00, First Lien Coupon Cer-

tificates of the Mortgage Security Corporation of

America, of January 1, 1941 maturity; Twenty-two

$1,000.00, Walker River Irrigation District First

Issue, Series 1, 6% Bonds, maturity January 1,

1940; Six promissory notes, secured by mortgages,

executed during the years 1930 and 1931, in the

total principal amounts of $67,100.00.

It is Complainant's contention that the Lyon

County Bank was not liable for interest upon its

said note to the Reno Ntaional Bank after the date

of its insolvency. Complainant relies on the pro-

visions of sections 35 and 53 of the State Bank Act

approved March 22, 1911, Nevada Compiled Laws

1929, Vol. I, section 650 et seq. Section 35 as

amended March 2, 1931 reads

:

"No bank official shall give preference to any

depositor or creditor by pledging the assets of

the bank as collateral security or otherwise;
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provided, [43] however* that any bank may se-

cure funds deposited with such bank by the

United States, state, or counties of the state

by pledging acceptable assets of the bank as

collateral security; provided further, that any

bank may borrow money for temporary pur-

poses, not to exceed the amount of its paid-up

capital, and may pledge any of its assets as

collateral security therefor; provided further,

that when it shall appear that a bank is bor-

rowing habitually for the purpose of conduct-

ing its business, the bank examiner may require

such bank to pay off such borrowed money.

Nothing herein shall prevent any bank from

rediscounting in good faith and indorsing any

of its negotiable notes."

By section 53 it is provided

:

"Whenever it shall appear * * * from any

examination or report provided for in this act

the examiner shall have reason to conclude that

such bank is in an unsafe or unsound condition

to transact the business of a bank, or that it is

unsafe and inexpedient for such bank to con-

tinue in business, the examiner may forthwith

take possession of the property and business of

such bank and retain such possession until

such bank shall resume business or its affairs

be finally liquidated as herein provided. No

*Italics in this Opinion and Decision are by the
Court.
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bank, corporation, firm or individual knowing

of such taking possession by the examiner, shall

have a lien or charge for any payment, advance

or clearance thereafter made, or liability there-

after incurred against any of the assets of the

bank of whose property and business the ex-

aminer shall have taken possession as aforesaid
* * * >»

It is clear from the reading of section 35 that the

Lyon County Bank was authorized to negotiate the

loan in question and to "pledge any of its assets as

collateral security therefor". There is nothing in

the provisions of section 53, supra, that would af-

fect pledged assets given to secure the payment of

a note issued in pursuance of the provisions of said

section 35. It has been contended that interest ac-

cruing upon the note after the insolvency of the

Lyon County Bank was a liability "thereafter in-

curred within the meaning of said section 53 '

'. This

contention is without merit as will hereafter

appear.

The State Banking Act of March 24, 1909 made

the following provision:

"Sec. 48. The claims of depositors, for de-

posits, and claims of holders of exchange shall

have priority over all other claims, [44] except

federal, state, county and municipal taxes, and

subject to such taxes, which at the time of

closing of the bank be a first lien on all the

assets of the banking corporation from which

they are due and thus under receivership ; upon



vs. W. J. Tolin 47

proof thereof, they shall be paid immediately

out of the available cash in the hands of the re-

ceiver. * * *." See Washington-Alaska Bank v.

Dexter Horton Nat. Bank, 263 F. 304, 310.

The case last cited involved the question whether

the Washington-Alaska Bank was subject to the

banking laws of the State of Nevada, said bank hav-

ing been organized under the laws of the State of

Nevada. The Circuit Court of Appeals of this Cir-

cuit held that the banking laws of Nevada were not

applicable as the bank was doing business in the

Territory of Alaska. So holding, the Court decided

the question here presented in favor of the Dexter

Horton National Bank as follows:

"A pledge which secures an interest-bearing

debt secures the interest as much as the prin-

cipal of the debt." (Citing authorities p. 306).

Commenting on the case last cited the Circuit

Court of Appeals for this Ninth Circuit in Doug-

lass v. Thurston County, 86 F. (2d) 899, 910, said:

"In support of his contention in favor of the

allowance of interest after the bank's insol-

vency, the treasurer relies upon a single de-

cision—that of Washington-Alaska Bank v.

Dexter Horton Nat, Bank (C. C. A. 9) 263 F.

304, 306, 307. That case is easily distinguish-

able from the one at bar. There the national

bank was the plaintiff, seeking to foreclose a

lien on collateral given by a state bank. The

national bank laws dealing with the question of
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interest, after insolvency, on deposits held by

a national bank, were therefore not involved in

that suit."

In the case of Gamble v. Wimberly, 44 F. (2d)

329 the Circuit Court of Appeals for the Fourth

Circuit, quoting from syllabus, held:

"Secured creditor of national bank in liqui-

dating claims can retain interest and dividends

accruing on collateral since date of debtor

bank's insolvency (12 USCA §194)." [45]

The contention of Defendant respecting the

claimed right to subject the pledged securities to

the payment of interest accrued subsequent to the

insolvency of the Lyon County Bank also finds sup-

port in the following authorities: Ticonic National

Bank v. Sprague, 303 U. S ; Organ v. Winne-

mucca State Bank, 55 Nevada 72, 26 P. (2d) 237; 9

C. J. S. §389, 513, 537.

Judgment for Defendant.

Dated this 16th day of June, 1938.

FRANK H. NORCROSS
District Judge.

[Endorsed] : Filed June 16, 1938. [46]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This matter came on regularly for trial on the

18th day of March, 1938, before the Court without a

jury, a jury trial having been duly waived by the

parties; George L. Sanford and A. L. Haight ap-

pearing as attorneys for the plaintiff, and N. J.

Barry appearing as attorney for the defendant.

From the evidence introduced, the Court finds

the facts as follows, to-wit:

I.

That Lyon County Bank, in pursuance of the laws

of the State of Nevada relating to banks, on Febru-

ary 16, 1932, was taken over by the State Bank Ex-

aminer as an insolvent bank; that on December 12,

1932, The Reno National Bank was adjudged to be

insolvent by the Comptroller of the Currency, and

W. J. Tobin was appointed and [47] qualified as

Receiver thereof; that in pursuance of judgment

and decree of the State District Court entered Oc-

tober 26, 1933, in accord with the state banking

laws, the State Banking Examiner transferred all

property of said Lyon County Bank to Lyon

County Bank Mortgage Corporation, oomplainant

herein.

II.

That among the assets of The Reno National

Bank, when defendant took possession thereof as

Receiver, there was a note of the Lyon County
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Bank upon which there was then due as principal

the sum of $59,543.64.

III.

That to secure the payment of said note ,said

Lyon County Bank had hypothecated to The Reno

National Bank certain securities consisting of

bonds, and notes secured by mortgage, as security

for the payment of said principal obligation.

IV.

That payments aggregating the sum of $65,841.90

were received by the defendant and The Reno Na-

tional Bank since February 16, 1932 on account of

the indebtedness upon which a claim had been filed

by defendant, and that of said sum, the sum of $14,-

658.84 had been collected as interest on said col-

lateral securities accruing after the date of insol-

vency of said Lyon County Bank.

V.

That after applying said sum of $14,658.84 to the

payment of interest due on said primary obligation

of the Lyon Coimty Bank to The Reno National

Bank up to the 21st day of October, 1936, and the

balance remaining after the application of the in-

terest, as aforesaid, on said primary obligation, and

after the application of the balance of said sum of

$65,841.90 remaining after deducting the said sum
of $14,658.84 on said principal obligation, as afore-

said, [48] together with the sum of $956.36, which

consisted of a balance due to the credit of the Lyon
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County Bank in The Reno National Bank, said in-

debtedness was reduced to the sum of $9,316.94 on

the 21st day of October, 1936.

VI.

That in addition to the sums above mentioned,

the defendant, on October 29, 1937, collected on the

pledged security of H. E. Carter the sum of $1,-

625.99, and on October 15, 1937, collected on the

pledged security of E. S. Wedertz the sum of

$1,095. leaving a balance of $6,595.95 owing from

plaintiff to defendant ; that the interest on the sum

of $9,316.94 from the 21st day of October, 1936 to

the 18th day of March, 1938, less deduction of inter-

est on said payments, is the sum of $838.18, which

said sum is now due, owing, unpaid and payable

from the plaintiff to the defendant.

VII.

That no evidence was introduced as to the allega-

tions set forth in what is termed by plaintiff: "And
for a Defense to said Purported Defense, Counter-

claim and New Matter", and that therefore there

was no evidence upon which to base a finding as to

said allegations.

As Conclusions of Law from the foregoing facts,

the Court finds:

That plaintiff is indebted to the defendant in the

sum of $7,434.13, and that defendant have judgment

against the plaintiff in the said sum of $7,434.13,

together with interest at the rate of 8% per annum
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from the 18th day of March, 1938, and for costs of

suit; and

It Is Ordered that judgment be entered herein in

accordance herewith.

Dated: August 10th, 1938.

FRANK H. NORCROSS
District Judge.

[Endorsed] : Lodged Aug. 2, 1938. Filed Aug. 10,

1938. [49]

[Title of District Court and Cause.]

JUDGMENT.
This cause came on regularly for trial on the

18th day of March, 1938, before the Court without

a jury, a jury trial having been duly waived by the

parties; George L. Sanford and A. L. Haight ap-

pearing as attorneys for the plaintiff, and N. J.

Barry appearing as attorney for the defendant.

Whereupon, witnesses on the part of plaintiff

and defendant were duly sworn and examined, and

documentary evidence introduced by the respective

parties. The evidence being closed, the cause was

submitted to the Court for consideration and deci-

sion, and after due deliberation thereon, the Court

filed its Findings and Decision in writing and or-

dered that judgment be entered herein in favor of

the defendant in accordance therewith.

Wherefore, by reason of the law and the findings

aforesaid, [50] It Is Ordered, Adjudged and De-
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creed that W. J. Tobin, as Receiver of The Reno
National Bank, of Reno, Nevada, a National Bank
ing Association, defendant, do have and recover of

and from Lyon County Bank Mortgage Corpora-

tion, a Corporation, plaintiff, the sum of $7,434.13,

with interest thereon at the rate of 8% per annum
from the 18th day of March, 1938, together with

defendant's costs and disbursements incurred in

this action amounting to the sum of $58.44.

Dated: August 10th, 1938.

(Signed) FRANK H. NORCROSS
Judge of the United States Dis-

trict Court for the District of

Nevada.

Sept. 2, 1938—This Judgment ordered set aside

as inadvertently made.

O. E. BENHAM,
Clerk.

[Endorsed]: Lodged Aug. 2, 1938. Filed Aug.

10, 1938. [51]

[Title of District Court and Cause.]

COMPLAINT TO RECOVER ON
PROMISSORY NOTES

Aug. 10, 1938. Fil. & ent'g. judgment.

(Note: The above is in accordance with item No.

7 of Appellant's Praecipe, showing the notation on

the docket of the filing and entering of the judg-

ment of August 10, 1938.) [52]
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[Title of District Court and Cause.]

MINUTES OF COURT OF SEPTEMBER 2,

1938.

* * * The Court: " Ordered that the findings of

fact and conclusions of law and judgment made and

entered on the 10th day of August, 1938, be, and

the same hereby are, set aside as having been

inadvertently made and entered, and It Is Further

Ordered that defendant's proposed findings of fact,

conclusions of law and form of judgment, lodged

with the Court on August 2, 1938, and plaintiff's

objections to defendant's proposed findings and

judgment and plaintiff's proposed findings and

judgment, filed Aug. 11th, 1938, stand submitted to

the Court for consideration and decision." [53]

[Title of District Court and Cause.]

MINUTES OF COURT OF SEPTEMBER 8,

1938.

On this day the Court makes the following order,

to-wit: "Ordered the order of Sept. 2nd, 1938, be,

and the same hereby is, confirmed. The Court has

considered the findings of fact, conclusions of law

and judgment submitted by the defendant, the ob-

jections thereto and proposed findings of fact and

conclusions of law submitted by and on behalf of

the plaintiff, and the Court at this time presents

for filing the Court's findings of fact and conclu-

sions of law." * * *
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The defendant is granted exceptions to the

changes and modification made in the findings pro-

posed by the defendant, and also to the modification

and form of judgment. The plaintiff is granted am

exception to any change made with respect to the

findings of fact proposed by the plaintiff or any fail-

ure to include such proposed findings, and also an

exception to the request of plaintiff for the entry

of judgment in favor of the plaintiff. Ordered that

if either party should desire any additional form

of exceptions they may be called to the attention

of the Court and entered at any time. [54]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW.

This matter came on regularly for trial on the

18th day of March, 1938, before the Court without

a jury, a jury trial having been duly waived by the

parties; George L. Sanford and A. L. Haight ap-

pearing as attorneys for the plaintiff, and N. J.

Barry appearing as attorney for the defendant.

From the evidence introduced, in addition to

admissions made by the pleadings or supplemen-

tary thereto, the Court finds the facts as follows

:

I.

That the Lyon County Bank, in pursuance of the

laws of the State of Nevada relating to banks, on

February 16, 1932, was taken over by the State

Bank Examiner as an insolvent bank; that on
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December 12, 1932, The Reno National Bank was

adjudged to be insolvent by the Comptroller of the

Currency, and W. J. Tobin was appointed and

qualified as Receiver thereof; that in pursuance of

judgment and decree of the State District Court

entered October 26, 1933, in accord with the

state banking laws, the State Banking Examiner

transferred all property of said [55] Lyon County

Bank to Lyon County Bank Mortgage Corpora-

tion, complainant herein.

II.

That on February 16th, 1932, when the said Lyon

County Bank was declared insolvent and was taken

over by the state bank examiner, The Reno Na-

tional Bank held and owned a demand note of Lyon

County Bank dated July 1, 1931, for $60,500., with

interest at 8% per annum; interest paid to Janu-

ary 1, 1932. That on said February 16th, 1932, the

said Lyon County Bank had on deposit with said

The Reno National Bank the sum of $956.36;

that on February 16, 1932, there was due and unpaid

upon said note the sum of $60,500. principal and

$605.00 interest, making a total of $61,105; that

the said The Reno National Bank offset the said

$956.36 against the said principal obligation, leav-

ing a balance of $59,543.64 principal, and unpaid

interest on said note from January 1st, 1932; That

between February 16, 1932, and June 2, 1932, The

Reno National Bank applied upon the said note

from avails collected of securities held by it the

further sum of $1393.30; applying the same upon

the principal of the note; that on September 1,



vs. W. J. Tobin 57

1932, The Reno National Bank filed a claim against

the insolvent, Lyon County Bank, for the sum of

$58,150.34 principal on note, together with interest.

III.

The Lyon County Bank on July 22, 1931, hypothe-

cated to The Reno National Bank certain securities

consisting of bonds, and notes secured by mort-

gages as security for the payment of all the indebt-

edness of Lyon County Bank to The Reno National

Bank existing on the last-mentioned date, as well

as all the future indebtedness to the said The Reno

National Bank which the Lyon County Bank might

thereafter incur. That at the time said promissory

note of $60,500. was given and at the time said col-

lateral security agreements were made the Nevada

Banking Act of 1911 and Sections 35, 53, and 72

thereof, and all of said act was in full force and

effect, [56]

IV.

Payments aggregating $65,841.90 were received

by The Reno National Bank and the defendant to

October 21, 1936, as avails and proceeds from the

said collaterals and securities, including the collec-

tion of $956.36 of the credit balance of Lyon County

Bank standing on open account and including other

sums, in the period from February 16, 1932, to and

including October 21, 1936. Interest accrued and

was collected and retained by the said bank and

defendant, being avails and proceeds from the said

collaterals and securities covering the period from

February 16, 1932, to and including October 21,
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1936, in the total amount of $2930.75 as follows,

to-wit

:

June 30, 1932, Mortgage Security Corporation

bond coupons, $ 134.00

July 2nd, 1932, Walker River Irrigation

District bond coupons, 498.67

Feb. 6, 1933, Mortgage Security Corporation

bond coupon, 180.00

Feb. 23, 1933, H. E. Carter, interest on loan, 446.11

Feb. 23, 1933, E. S. Wedertz, " " " 640.75

Feb. 27, 1933, L. L. Wedertz, " " " 406.66

Jan. 1, 1936, L. L. Wedertz, " " " 622.00

Oct. 21, 1936, H. E. Carter, " " " 2.56

$2,930.75

V.

That payments aggregating the said sum of $65,-

841.90 were received by the defendant and The Reno

National Bank since February 16, 1932 on account

of the indebtedness upon which a claim had been

filed by defendant, and that of said sum, the sum
of $14,658.84 had been collected as interest on said

collateral securities accruing after the date of in-

solvency of said Lyon County Bank.

VI.

That after applying said sum of $14,658.84 to the

payment of interest due on said primary obligation

of the Lyon County Bank to The Reno National

Bank up to the 21st day of October, 1936, and the

balance remaining after the application of the

interest, as aforesaid, on said primary obligation,

and [57] after the application of the balance of

said sum of $65,841.90 remaining after deducting

the said sum of $14,658.84 on said principal obliga-
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felon, as aforesaid, together with the sum of $956.36,

which consisted of a balance due to the credit of the

Lyon County Bank in The Reno National Bank,

said indebtedness was reduced to the sum of

$9,316.94 on the 21st day of October, 1936.

VII.

That in addition to the sums above mentioned,

the defendant, on October 29, 1937, collected on

the pledged security of H. E. Carter the sum of

$1,625.99, and on October 15, 1937, collected on the

pledged security of E. S. Wedertz the sum of

$1,095.00, leaving a balance of $6,595.95 owing to

defendant ; that the interest on the sum of $9,316.94

from the 21st day of October, 1936, to the 18th day

of March, 1938, less deduction of interest on said

payments, is the sum of $838.18, which said sum is

now due, owing and unpaid to the defendant.

VIII.

Upon the trial it appeared from exhibits intro-

duced that defendant had credited payments re-

ceived upon collateral whether as principal or inter-

est mainly upon the principal of the note and as

so indorsed thereon the balance on the principal of

the note as of October 21, 1936, was but one ($1.00)

dollar and a balance due on interest as of that date

in the sum of $7,698.52. Following receipt of a let-

ter of date December 16, 1936, from the Executive

Assistant Counsel of the Comptroller of the Cur-

rency, the defendant made a revision of said prev-
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ious indorsements resulting in a balance due on

principal as of October 21, 1936, of $9,316.94.

As conclusions of law from the foregoing facts,

the Court finds:

That interest continued to accrue on the said note

of the Lyon County Bank, held by the Reno Na-

tional Bank, after said [58] Lyon County Bank
became insolvent and was taken over by the State

Bank Examiner, and that the said pledged se-

curities held by the Reno National Bank were sub-

ject to be disposed of by the Reno National Bank

and the Defendant, Receiver thereof, and the pro-

ceeds of such pledged securities applied to the dis-

charge of both the principal and accrued and accru-

ing interest on said note.

That at the time of the institution of this suit

and at the time of the trial thereof the principal

and accrued interest upon said note had not been

fully discharged.

That plaintiff is not entitled to any judgment

against defendant. Defendant is entitled to

judgment against plaintiff for his costs of suit.

It is ordered that judgment be entered herein in

accordance herewith.

Dated this 8th day of September, 1938.

FRANK H. NORCROSS
District Judge.

[Endorsed] : Filed Sept. 8, 1938. [59]
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[Title of District Court and Cause.]

JUDGMENT.

This cause came on regularly for trial on the

18th day of March, 1938, before the Court without

a jury, a jury trial having been duly waived by the

parties; George L. Sanford and A. L. Haight ap-

pearing as attorneys for the plaintiff, and N. J.

Barry appearing as attorney for the defendant.

Whereupon, witnesses on the part of plaintiff

and defendant were duly sworn and examined, and

documentary evidence introduced by the respective

parties. The evidence being closed, the cause was

submitted to the Court for consideration and deci-

sion, and after due deliberation thereon, the Court

filed its Poindings and Decision in writing and

ordered that judgment be entered herein in favor

of the defendant in accordance therewith.

Wherefore, by reason of the law and the findings

aforesaid, It Is Ordered, Adjudged and Decreed

that plaintiff [60] take nothing by its action and

that defendant have judgment against plaintiff for

his costs and disbursements incurred in this action

in the sum of $58.44.

Dated this 8th day of September, 1938.

FRANK H. NORCROSS
Judge of the United States

District Court for the Dis-

trict of Nevada.

[Endorsed]: Filed September 8, 1938. [61]
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[Title of District Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL.

Lyon County Bank Mortgage Corporation, a cor-

poration, the complainant herein, believing itself

aggrieved by the final decree and judgment made

and entered in the above entitled cause, dated the

16th day of June, 1938, and filed herein the 16th day

of June, 1938, and the formal judgment entered

herein on the 8th day of September, 1938, does

hereby appeal to the United States Circuit Court of

Appeals for the Ninth District, for the reasons

specified in the assignment of errors which is filed

herewith, and it prays that this, its appeal, may be

allowed, and that a citation may be issued herein

as provided by law and directed to the defendant

herein commanding him to appear before the United

States Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco, California, to do and receive

what may appertain to justice to be done in the

premises, and that a transcript, record, proceedings

and documents upon which decree and judgment

was based, be duly authenticated and sent to the

United States Circuit Court of [62] Appeals for

the Ninth Circuit, sitting at San Francisco, Cali-

fornia, in accordance with the rules of such court

in such cases made and provided.

And your petitioner, the complainant herein,

further prays, that an order of this court be entered

allowing this appeal to be taken, upon the filing of

a bond given and filed herewith in the sum of Three
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Hundred Dollars ($300.) or such other sum as the

court may by order designate and require.

Dated this 14th day of September, 1938.

A. L. HAIGHT
GEORGE L. SANFORD

Attorneys and Solicitors for

Complainant, Lyon County

Bank Mortgage Corpora-

tion, a corporation.

Received a copy of the foregoing appeal and peti-

tion for allowance of appeal this 15th day of Sep-

tember, 1938.

N. J. BARRY
Attorney and Solicitor for

defendant W. J. Tobin, etc.

[Endorsed]: Filed September 14, 1938. [63]

[Title of District Court and Cause,]

ASSIGNMENT OF ERRORS.

Comes now the above-named complainant, Lyon

County Bank Mortgage Corporation, a corporation,

by and through its attorneys and solicitors and

respectfully submits the following assignment of

errors, upon which it relies in support of its appeal

from and prayer for reversal of. the judgment and

decree made and entered in the above-entitled cause,

dated the 16th day of June, 1938, and filed on the

16th day of June, 1938, and the judgment entered

in said action September 8, 1938, in the District



64 Lyon Co. Bank Mtg. Corp.

Court of the United States for the District of Ne-

vada, and says that in the findings, conclusions, and

in said decree and judgment in said cause, there is

manifest error, and for error the complainant as-

signs the following:

I.

The court erred in ordering judgment for de-

fendant. [64]

II.

The court erred in awarding, giving and entering

judgment for defendant.

III.

The court erred in refusing to enter the judg-

ment for the Complainant as prayed for in the

complaint.

IV.

The court erred in failing and refusing to find

and adjudge that no interest on the indebtedness of

Lyon County Bank to The Reno National Bank

was payable, or could be charged or collected by The

Reno National Bank, and that The Reno National

Bank had no lien for any such charge, at any time,

or for any period, after Lyon County Bank became

insolvent and was taken over by the State Bank

Examiner and The Reno National Bank had notice

thereof.

V.

The court erred in finding and adjudging that

after Lyon County Bank became insolvent and

was taken over by the State Bank Examiner and
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The Reno National Bank had notice thereof, The

Reno National Bank had the right to apply the

avails from the collaterals deposited with it, to the

discharge of any alleged interest computed over

such subsequent period upon the amount of the

indebtedness of Lyon County Bank as of the day

the Lyon County Bank became insolvent and was

taken over by the bank examiner and The Reno

National Bank had notice thereof.

VI.

The court erred in finding and adjudging that it

appeared from the exhibits in evidence, or was true,

that after the defendant credited avails from col-

laterals mainly upon the principal of the note or

indebtedness of Lyon Comity Bank that the balance

due on the principal was one dollar ($1) and the

balance due on the interest was $7698.52, both as

of October 21, 1936; and the [65] court erred in

finding and adjudging that following the receipt of

a letter of date December 16, 1936, from the Execu-

tive Assistant Counsel of the Comptroller of the

Currency, the defendant made a revision of said

previous endorsements "resulting in a balance due

on principal as of October 21, 1936 of $9316.94,

"

Avhereas in fact and in law said revision was not in

conformity with said letter and said revision was

not legal or proper and was incompetent to change

the amount lawfully due by said Lyon County Bank
to The Reno National Bank on October 21, 1936 or

fix it in the sum of $9316.94 or other sum, except as

alleged in the complaint.
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VII.

The court erred in finding and adjudging that

interest computed on the indebtedness of Lyon

County Bank to The Reno National Bank, as it

stood on the day the Lyon County Bank became

insolvent and was taken over by the State Bank

Examiner to the knowledge of The Reno National

Bank was not a "liability thereafter incurred" or

that it was not such a liability respecting which

Section 53 of the State Banking Act, approved

March 22, 1911 (N. C. L. 1929 Sec. 702) provides

among other things that
a* # * n kank

?
corporation, firm or individ-

ual, knowing of such taking possession by the

examiner, shall have a lien or charge for any

payment, advance or clearance thereafter made,

or liability thereafter incurred against any of

the assets of the bank of whose property and

business the examiner shall have taken posses-

sion as aforesaid. * * *"

And the court erred in finding and adjudging by

implication that the collaterals of the Lyon County

Bank so deposited with The Reno National Bank

were not assets of The Lyon County Bank.

VIII.

The court erred in finding and adjudging by im-

plication that the National Banking law and/or the

National Bankruptcy [_66~\ laws apply to this case.
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IX.

The court erred in finding and deciding and ad-

judging and in basing its findings and judgment on

the theory applied to this case that a secure creditor

has the right to retain collaterals and to charge

interest on the indebtedness existing at the time of

insolvency of a state bank and to apply the avails

of such collaterals to the total principal and interest

so charged and to retain the collaterals until the

entire debt with the said interest is fully paid, in

the face of the provisions of said Section 53 of the

State Banking Act of 1911 and in the face of the

collateral-security agreement between the parties,

dated July 22, 1931, as affected by said statute.

X.

The court erred in finding and adjudging that

the said collateral-security agreements of July 22,

1931 were given to secure or did or do secure, the

payment of any interest on the indebtedness of

Lyon County Bank as it stood when said bank

became insolvent and was taken over, as aforesaid,

computed for any period after the said day of in-

solvency, taking over with knowledge as aforesaid.

XI.

The court erred in failing and refusing to find

and adjudge that the so-called revision of credits

and endorsements on the note of Lyon County Bank
was illegal, improper and inadmissible and without

the consent or authority of Lyon County Bank and
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was made to the detriment of Lyon County Bank

and defendant was and is estopped to make or rely

on any such so-called revisions.

XII.

The court erred in refusing to make the special

findings timely requested by the complainant, not-

withstanding such requested findings are supported

by the weight of the evidence and the [67] evidence

would support no finding or conclusion other than

that requested by the complainant.

XIII.

The court erred in failing to find or adjudge on

the material issue, drawn in issue, respecting the

legality of and warrant or lack thereof, for the so-

called recasting and revising and re-allocation of

credits on the collaterals and on the primary obli-

gation in accounting for the avails from the said

collaterals, or the sufficiency of said accounting.

XIV.

The court erred in refusing and failing to give

effect to the provisions of Section 35 of the Bank-

ing Act of Nevada of 1911 being N. C. L. 1929 Sec.

664 and in finding and deciding and adjudging that

to pay interest on the indebtedness of the Lyon

County Bank to The Reno National Bank as it stood

when the Lyon County Bank became insolvent and

was taken over by the bank examiner, would not

constitute giving a preference to a creditor, which

is prohibited by law.
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Dated September 14, 1938.

A. L. HAIGHT
GEORGE L. SANFORD
Attorneys for Complainant.

Received a copy of the foregoing Assignment of

Errors this 15th day of September, 1938.

N. J. BARRY
Attorney and Solicitor for de-

fendant W. J. Tobin, etc.

[Endorsed] : Filed Sept. 14, 1938. [68]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL.

This action coming on to be heard this 14th day

of September, 1938, upon the petition of Lyon

County Bank Mortgage Corporation, a corporation,

complainant, for an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit,

together with complainant's assignment of errors,

and the court being fully advised, it is

Hereby Ordered that an appeal to the United

States Circuit Court of Appeals, for the Ninth Dis-

trict, from the final judgment made and entered in

this action, dated June 16, 1938, and filed June 16,

1938, and the formal judgment made and entered

in this action September 8, 1938, be, and the same

is hereby allowed and that a certified transcript of

the record, proceedings and documents upon which

said judgment was made be transmitted to said
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United States Circuit Court of Appeals, for the

Ninth Circuit ; and it is

Further Ordered that said appeal be allowed

upon the filing of an appeal bond by the complain-

ant in the penal sum of Three Hundred Dollars

($300.00) approved by [69] this court,

Further Ordered that the time for the filing and

serving complainant's bill of exceptions and com-

plainant's praecipe to the clerk for copies of the

record and for the service of all citations, be, and

the same is hereby enlarged and extended to and

including the 17th day of October, 1938.

Dated September 14, 1938.

FEANK H. NORCROSS
District Judge.

Service of a copy of the foregoing order is hereby

acknowledged this 15th day of September, 1938.

N. J. BARRY
Attorney for Defendant.

[Endorsed] : Filed Sept. 14, 1938. [70]

[Title of District Court and Cause.]

ORDER RESERVING JURISDICTION AND
EXTENDING TIME.

Good Cause Appearing, it is hereby ordered that

jurisdiction of the above entitled action and the

judgment term of this court be and are hereby

reserved and continued into and through the
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October, 1938, term of this court, for all purposes

connected with the above entitled action.

Dated this 14th day of September, 1938.

FRANK H. NORCROSS
District Judge.

Service by copy of the foregoing order is hereby

acknowledged this 15th day of September, 1938.

N. J. BARRY
Attorney for Defendant.

[Endorsed]: Filed Sept, 14, 1938.

[Title of District Court and Cause.]

COST BOND ON APPEAL.

Know All Men By These Presents: That Lyon

County Bank Mortgage Corporation, a corporation,

as principal, and Fidelity and Deposit Company of

Maryland, a Maryland corporation, as surety, are

held and firmly bound unto W. J. Tobin, as Re-

ceiver of The Reno National Bank, of Reno, Ne-

vada, a National Banking Association, and his suc-

cessors and assigns, in the sum of Three Hundred

Dollars ($300.00), lawful money of the United

States of America, to be paid unto the said obligee,

his successors or assigns, to which payment, well

and truly to be made, we do bind and oblige our-

selves, our heirs, executors, administrators, succes-

sors and assigns, jointly and severally by these

presents.
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Sealed with our seals and dated this 14th day of

September A. D. 1938.

Whereas, lately at a term of the District Court

of the United States for the District of Nevada, a

final judgment was [72] entered against the com-

plainant and principal above named that the com-

plainant take nothing by its said action therein,

and that defendant have judgment for costs, all as

therein specified, and

Whereas, said complainant and principal above

named has obtained an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit, to

reverse said judgment,

Now, Therefore, the condition of this obligation

is such that if the above named, Lyon County Bank
Mortgage Corporation, a corporation, shall prose-

cute its said appeal to effect and answer all costs

if it fails to make good its plea and if it fails to

sustain its appeal, then this obligation shall be void,

otherwise to remain in full force and effect.

LYON COUNTY BANK MORT-
GAGE CORPORATION a Cor-

poration, Principal.

By C. E. BLAIR
Its manager, hereunto duly

authorized.

FIDELITY AND DEPOSIT COM-
PANY OF MARYLAND

Surety

[Seal] By A. L. HAIGHT
Its Attorney-in-Fact,
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The within, annexed, and foregoing bond is

hereby approved both as to sufficiency and form,

this 14th day of September, 1938.

FRANK H. NORCROSS
District Judge.

Received a copy of the foregoing Cost Bond on

Appeal this 15th day of September, 1938.

N. J. BARRY
Attorney and Solicitor for de-

fendant W. J. Tobin, etc.

[Endorsed] : Filed Sept. 14, 1938. [73]

[Title of District Court and Cause.]

AFFIDAVIT OF SERVICE.

State and District of Nevada,

County of Ormsby—ss.

Homer Mooney being first duly sworn deposes

and says: that he is a male citizen of the United

States over the age of 21 years and not interested

in the outcome of the above entitled action; that

on the 14th day of September, 1938, at about the

hour of 12 o'clock noon on said day at the request

of George L. Sanford, one of the attorneys for the

complainant above named, he, the deponent, deliv-

ered to Mary Thompson, a clerk in the office of N. J.

Barry, attorney for the defendant, in the office of

said N. J. Barry, in the Clay Peters Bldg., Reno,
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Nevada, certain original papers and files in said

action and certain certified copies of the same as

hereinafter set forth; that at said time the said

N. J. Barry was absent from said office and said

Mary Thompson stated to affiant that said N. J.

Barry would return to his office late that afternoon,

probably, and would sign an acknowledgment of

service of said papers on the same and would for-

ward the said [74] papers so signed to the clerk of

the above entitled court.

That the original papers hereinabove mentioned

are as follows:

Complainant's objections filed September 14,

1938;

Complainant's petition for allowance of ap-

peal filed September 14, 1938

;

Complainant's assignment of errors, filed

September 14, 1938

;

Order allowing appeal, fixing bond and ex-

tending time, signed and filed September 14,

1938;

Order reserving jurisdiction signed and filed

September 14, 1938

;

Cost bond on appeal, executed, made, signed

and approved and filed September 14, 1938;

Citation on appeal issued September 14,1938.

That the certified copies delivered as aforesaid

were certified copies of the above described original

papers.
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Deponent deposes further that the said original

citation on appeal was duly returned and filed in

court September 16, 1938, and bears the acknowl-

edgment of receipt of copy signed by N. J. Barry,

attorney for defendant, dated Septemebr 15th, 1938.

That the other papers have been returned to the

clerk of the court and bear the acknowledgment of

receipt of copy signed by N. J. Barry aforesaid,

dated September 15, 1938.

Further than this deponent saith not.

HOMER MOONEY.
Subscribed and sworn to before me this 16th day

of September, 1938.

[Seal] MABEL H. STEWART
Notary Public, Ormsby County, Nevada.

My Commission Expires Jan. 17, 1941.

[Endorsed] : Filed Sept. 16, 1938. [75]

[Title of District Court and Cause.]

COMPLAINANT AND APPELLANT'S BILL
OF EXCEPTIONS AND STATEMENT OF
THE EVIDENCE.

Be It Remembered that the above-entitled cause

came on regularly for trial before Honorable Frank

H. Norcross, United States District Judge presid-

ing, a jury being waived, in the above-entitled

court, on March 18, 1938, and was tried before said

court on that day upon the issues made by the bill
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of complaint or declaration, the answer and the

reply; that plaintiff lodges this bill of exceptions

and statement of the evidence in said cause, to-wit:

W. J. TOBIN

was called by the plaintiff as an adverse witness

and was duly sworn and testified as follows

:

I have been receiver of The Reno National Bank

since [76] December 9, 1932. This (indicating the

document now represented by Exhibit 1) is the

original note executed by the Lyon County Bank

of $60,500. The notations here represent payments

that were made and in some instances the notations

indicate from what source payments were derived.

Some of them were credited upon principal and

some upon interest as shown upon the two sheets.

Apparently some interest applications were made

after the suspension of The Reno National Bank.

The note shows the manner of crediting the pay-

ments. It shows as of October 21, 1936 a principal

balance due of one dollar and interest due of

$9056.36.

(Plaintiff's Exhibit No. 1 was offered and re-

ceived in evidence and by stipulation a copy was

filed in place of the original note and annexes.)
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(Testimony of W. J. Tobin.)

PLAINTIFF'S EXHIBIT NO. 1.

COPY

$60,500.00 Reno, Nevada, July 1, 1931

On Demand after date, without grace, for

value received, Lyon County Bank a corpora-

tion, promises to pay to The Reno National

Bank or order, at its banking office in Reno,

Navada, The sum of Sixty Thousand Five

Hundred 00/100 Dollars in lawful money of the

United States, with interest thereon at the rate

of eight per cent per annum from date until

paid. Interest payable on Demand, also after

judgment.

The endorsers, sureties, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest for non-

payment of this note, and all defenses on the

ground of any extension of time of its payment

that may be given by the holders to them or

either of them, or to the maker thereof. In the

event of non-payment of this said note at

maturity, or its collection by suit, this corpora-

tion agrees to pay all expenses that may be

incurred thereby, including a reasonable at-

torney's fee, and to that end binds itself, its

successors and assigns forever. For the purpose

of attachment or levy of execution, this note

shall be payable wherever this corporation, or
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(Testimony of W. J. Tobin.)

any of its property may be situated, at the

option of the holder.

[Seal] In witness whereof, the said corpora-

tion has caused this instrument to be

executed and its corporate seal to be

hereunto affixed by its proper officers

first thereunto duly authorized.

By GEO F. WILLIS,
Secretary.

LYON COUNTY BANK
By J. I. WILSON

President.

No. 5166.

Form 188 [77]

(ON BACK)

Endorsements on Principal

Date Amount Bal. due on Prin.

2-23-32 $ 1,000. $59,500.00

3- 3-32 956.36 58,543.64

3- 8-32 180.00 58,363.64

5- 3-32 106.65 58,256.99

6- 1-32 106.65 58,150.34

2- 6-33 180.00 57,970.34

2-23-33 3,765.56 54,204.78

2-23-33 4,919.00 49,285.78

2-27-33 4,080.25 45,205.53

5-10-33 20.00 45,185.53

7- 8-33 4,481.79 40,703.74

4-20-34 150.00 40,553.74

4-20-34 50.00 40,503.74

11-30-34 1,499.23 39,004.51

12-24-34 5,000.00 34,004.51

2-19-35 4,135.78 29,868.73

2-25-35 2.45 29,866.28



vs. W. J. Tobin 79

(Testimony of W. J. Tobin.)

4-19-35 3,643.31 26,222.97

5-31-35 3,976.88 22,246.09

6-10-35 14,306.16 7,939.93

6-17-35 (Red ink) 40.79 7,980.72

7- 2-35 456.74 7,523.98

10-24-35 2,000.00 5,523.98

1- 4-36 3,329.75 2,194.23

6-16-36 100.00 2,094.23

10-21-36 2,093.23 1.00

Endorsements on Interest

31-3112-16-31 2,420.00 to 12-

6-30-32 180.00 on acct.

6-30-32 660.00

7- 2-32 660.00

7- 8-32 106.65

8- 8-32 106.65

8-13-32 110.00

9- 8-32 106.65

10-14-32 106.65

2-23-33 574.44

2-23-33 866.25

2-27-33 498.00 to 11-5-32

2-27-33 9.77 on acct.

10-21-36 Balance due on Interest $9,056.36

10-21-36 1,357.84 on Acct.

Balance due on Interest 7,698.52

There were some interest applications after the

suspension of The Reno National Bank. At the

time the note was made or a short time thereafter

there were certain securities that were [78] trans-

ferred to The Reno National Bank and pledged as

collateral for the loan.

There were $6000 first lie]} certificates of the

Mortgage Securities Corporation of America,
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(Testimony of W. J. Tobin.)

Series B-10 of January 1, 1941 maturity, numbers

9505-9510 inclusive.

On March 8, 1932 the bank received a payment

of $180. That was interest coupons. The Reno Na-

tional Bank applied it as a principal payment on

the Lyon County Bank note. The next payment was

on June 30, 1932 account Mortgage Securities Cor-

poration. That wasi applied on the interest on the

note. I assume it represented the current interest

from January 1, 1932 to July 1, 1932.

On February 6, 1933 the next payment was made

on this security, $180. That covered interest from

July 1, 1932 to January 1, 1933. That payment was

applied on the principal of the original note of

$60,500.

November 30, 1934 I sold those bonds for

$1499.23. That amount was originally endorsed

upon the original Lyon County note as a principal

payment.

On the Walker River bonds which were turned

over by Lyon County Bank on July 22, 1931 to The

Reno National Bank there was a payment June 10,

1935 of $14,306.16. But the first one was $660 which

was interest on these bonds, presumably. The inter-

est covered was the six months to January 1, 1932.

That was applied as an interest payment and it was

applied on June 30, 1932. The next payment of

$660.00 was July 2, 1932 which was interest-

apparently, paid to July 1, 1932, the succeeding six
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months. That payment was applied as interest upon

the original Lyon County note of $60,500.

The next transaction under this security was on

June 10, 1935. It was $14,306.16 applied on prin-

cipal. That closed the transaction so far as the

bonds were concerned.

The amount on the Montelatici note was $8000

secured by [79] mortgage. The first payment on

the note was May 3, 1932 in the amount of $106.65.

The Montelatici note was dated June 20, 1930. The

$106.65 paid the interest to August 20, 1931. It was

from June 20, 1931 to August 20, 1931.

On June 1, 1932 the record shows payment of

$106.65. That was applied, according to the records,

as an interest payment covering interest to October

20, 1931. The entry of June 1, 1932, while that was

interest, was applied as a principal payment on the

Lyon County note for $60,500.

The next payment was on July 8, 1932—$106.65.

That amount was applied as a principal payment

upon the Lyon County (Bank) note.

The next payment was on August 8, 1932

—

$106,65 and that was applied as interest on the

Montelatici note and it was applied on the Lyon

County Bank note as a principal payment.

The next payment was September 8, 1932

—

$106.65.

On July 8, 1932, August 8, 1932, September 8,

1932 and October 14, 1932—on each of these four

dates—there was $106.65 paid on the Montelatici
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note, and this amount was applied as interest upon

the Lyon County Bank note of $60,500.

On May 10, 1933 there was a twenty-dollar prin-

cipal payment on the Montelatici note and on the

principal of the primary note of the Lyon County

bank.

On April 23, 1934 a payment of $150 was cred-

ited on principal in both cases.

December 24, 1934 the sum of $5000 was credited

—$5000 on the principal of the Montelatici note

—

$5000 on the principal of the primary Lyon County

bank note.

The Yparraguirre note is dated June 15, 1931 in

the original amount of $24,800, with interest at 8%
payable semi-annually. No interest and endorse-

ments had been made up to February 16, 1932. [80]

The first original endorsements was February 23,

1933—$1788, $1788, and $1794—three on the same

day. That was applied as a principal payment. I

don't see now the application of these amoimts on

the primary note of the Lyon County bank of

$60,500.

On May 31, 1935 there is an endorsement of a

payment of $3936.09. That was realized from the

sale of real estate that we had a mortgage on that

belonged to Yparraguirre. That was entered as a

principal credit on the Yparraguirre note and was

originally endorsed as a principal payment upon

the primary note of Lyon County bank of $60,500.

There were three notes by H. E. and Rowena
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Carter, $1788; L. L. and Juanita Wedertz, $1788;

and Elmer and Cora Wedertz, $1794, representing

sheep belonging to Yparraguirre (Accountable to

us). They explain the principal endorsement on the

Yparraguirre note made February 23, 1933.

The David Jones note has been paid and returned

and we don't have it. I have a notation that it was

dated February 27, 1930—$16,500—interest 8%.
The interest had been paid to February 27, 1931.

According to the original endorsement there was a

payment on February 23, 1932 in the amount of

$1000. It was? applied as principal on the primary

obligation and to principal on the collateral. I

couldn't say when that interest was paid to Febru-

ary 27, 1931. I haven't the note here.

The next payment was received upon this (Jones)

note July 8, 1933. It amounted to $4481.79. I

couldn't say if it was received upon refinancing

through the R. A. C. C. There was refinancing.

That was applied upon the Jones note as principal

and went on principal on the primary obligation of

the Lyon County Bank.

On April 26, 1934 the sum of $50 was paid and

applied on principal in both instances. The next

payment was February 19, 1935. I imagine it was

in final liquidation of that asset. We [81] had to

take over the outfit—the sale of the sheep. The

amount of that payment February 19, 1935 was

$4135.78—applied on principal in both instances.

Following payments are tabulated as follows:
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February 25, 1935 $ 2.45

April 19, 1935 3643.31

January 16, 1936 100.00

April 2, 1935 456.74

All these were applied on principal in both eases

(on principal of the collateral note and on princi-

pal of the primary note of Lyon county bank of

$60,500).

The last payment of $100, January 16, 1936, we

accepted as a compromise of the remaining indebt-

edness after all the property had been liquidated.

We accepted it in full discharge of that note and

obligation, with the consent of the Lyon County

Bank. I am quite sure we have such a consent.

The L. L. Wedertz note was dated May 15, 1931

—$5,000—interest 8%.

February 27, 1935 there was $4080.25 paid and

endorsed as a principal payment on the collateral

and on the primary obligations.

On January 4, 1936 there was $3329.75 paid and

$2707.75 was endorsed as a principal payment on

the Wedertz note and $622. was applied as interest,

and the full amount $3329.75 was applied upon the

principal of the main obligation.

There is $507.77 interest applied February 27,

1933—applied as interest on the collateral note of

L. L. Wedertz and applied as interest on the pri-

mary obligation. It actually makes the payment

made on February 27, 1933, $4588.02 instead of
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$4080.25. There was that much realized on that

date.

The H. E. Carter note was dated May 1, 1931—

$5500—interest 8%.

The first payment on that note was February 23,

1933— [82] $3765.56—applied as principal payment

on the collateral note and on the primary obliga-

tion. Upon the same date there was received and

applied upon the interest $574.44 and it paid the

interest from May 1, 1931 to February 23, 1933 on

the collateral. October 24, 1935, $2000. was received

and applied on the principal of the collateral and

the principal of the primary obligation. October 21,

1936—$1523. of which $1520.44 was applied on the

principal of the Carter indebtedness and $2.56 on

the interest. On the primary obligation of the Lyon

County Bank $165.16 was applied on principal and

$1357.84 was applied on interest. On the Carter

note the entire sum was applied on the principal

—

all but $2.56. The Carter note ($1788) held as col-

lateral for the Yparraguirre note, because of sale

of sheep, accounts for the difference in the collec-

tions.

On October 29, 1937 I collected $873.05 from

Carter—a payment made by the Nevada Live Stock

Credit. It was the balance due on those obligations.

This is being held in cash pending the outcome of

this litigation. I returned the Carter note under

an understanding with the Lyon County Bank that

it was satisfactory to cancel and return the note.
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The E. S. Wedertz note was dated February 27,

1931—$7300 at 8%. As of February 16, 1932 there

does not appeal to be any endorsement on the orig-

inal note of interest payment and there is nothing

prior to 1932. The first endorsement on the note of

any payment is February 24, 1933 when there was

$866.25 interest endorsed and $4819.00 principal.

There was $4919 applied on the principal and

$866.25 applied as interest on the primary obliga-

tion—on the Lyon County Bank note and on the

Wedertz note—the same way.

On October 21, 1936, the next payment, there

was $1928.07 paid and of that amount $135.07 went

on the Wedertz original indebtedness (that is the

$7300 note) and $1793 was applied on the [83] note

taken for Yparraguirre sheep and the full amount

was endorsed on the principal of the primary obli-

gation of the Lyon County Bank. It was applied

upon the principal of the sub-collateral in each

case—also upon the principal of the primary obli-

gation of the Lyon County bank.

The next payment was November 15, 1937, after

the suit started. Amount $1095—and by an under-

standing with the plaintiff it was applied as a prin-

cipal payment on the sub-collateral.

As to an item on August 13, 1932 of "Simpson

interest"—$110, my explanation from the records

is that if the interest on the F. W. Simpson obliga-

tion of $5000 (which is not a part of the claim or

involved in this case) was paid twice—once by
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Simpson and once by Lyon County Bank—that the

Lyon County Bank got credit for the $110 as an

interest payment on the primary obligation of $60,-

500. (The witness is here testifying in explanation

of a tabulation and list of payments delivered to

plaintiff which is pleaded, set out and annexed in

Plaintiff's reply Exhibit "A"). The securities

which The Reno National Bank held included notes

given by people who lived in Yerington, Nevada

(where Lyon county bank was located). Prior to

the failure of the Lyon County Bank, the Lyon

County Bank in some cases received collections on

some of this collateral and then remitted them to

The Reno National Bank. There is a letter dated

October 8, 1932 addressed to Lyon County Bank

reading

:

"Gentlemen: We have today applied the fol-

lowing amounts as interest upon your notes:

The Reno National Bank $106.65; Bank of

Nevada Savings and Trust, $110. The above

amounts represent payments made by Narciso

Montelatici and others,"

There is a letter by The Reno National Bank to

the Lyon County Bank dated September 8, 1932 as

follows

:

"Gentlemen: We have received remittance

from Narciso Montelatici to apply on indebt-

edness as follows: On $8,000, interest to April

20, 1931, $110.65. This amount, in turn, has

been applied toward payment of the interest on
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your note for $58,150.34 dated July 1, [84]

1931. On the Montelatici mortgage, originally

for $2000, we have received $109.33 of which

$100 has been applied on the principal and

$9.33 on the interest to September 1, 1932. This

leaves a balance due on the Montelatici mort-

gage of $1300. We have in turn applied the

above amounts on your note of October 13, 1931

as follows:" (Witness ceases reading,

counsel stating it is sufficient.)

The only Montelatici note in view here is the

$8000 note.

(Here the Montelatici note is received in evidence

Plaintiff's Exhibit 2 for identification.)

PLAINTIFF'S EXHIBIT 2.

(For identification.)

$8000.00 Yerington, Nevada, June 20, 1930

Fifteen months after date without grace, for

value received, we, jointly and severally prom-

ise to pay to Lyon County Bank or order in

Yerington, Nevada, the sum of Eight Thousand

Dollars in IT. S. gold coin with interest thereon

at the rate of eight per cent per annum from

date until paid. Interest payable semi-annually

also after judgment.

(PAID Received 12/31/32 Yerington, Nevada.)

The endorsers, sureties, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest, for non-
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payment of this note and all defenses on the

ground of any extension of time of its payment

that may be given by the holder or holders, to

them or either of them, or to the maker or

makers thereof. In the event of the non-pay-

ment of this said note at maturity, or its col-

lection by litigation, we jointly and severally

agree to pay all expenses that may be incurred

thereby, including attorney's fee, and to that

end bind ourselves, heirs, executors, adminis-

trators and assigns forever. For the purpose

of attachment or levy of execution, this note

shall be payable wherever we may be situated

at the option of the holder.

Signed NARCISO MONTELATICI
CONCETTA MONTELATICI
EUGENE MONTELATICI

Rediscounted with Reno

National Bank

No. 6539

(PAID Lyon County Bank, Yerington,

Nevada.)

Name Narciso Montelatici, Concetta Monte-

latici, and Eugene Montelatici.

Payments

Date Interest Principal

Balance

No. 6539 Date 6/20/30 Amount $8000.00

When due 15 mos. Interest, $ 8%
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Endorsers or collateral Real and Chattel Mtg.

on Hotel Patricia

Approved GFW JIW
Notice sent [85]

(ON BACK)

2

Endorsement on Interest

May 3-3! $106.65 to Aug 20 1930

June 1-32 $106.65 to Oct 20 1930

July 8 1932 $106.65 to Dec 20 1930

Aug 8 1932 $106.65 to Febry 20 1931

Sept 8 1932 $110.65 to Apr 20 1931

Oct 14 1932 $106.64

Endorsement on Interest

to June 20 1931

Balance Due on

1933

Endorsement on Principal Principal

May 10 $20 P $7980.00

Apr 20 1934 $150- A $7830.

I

D

1-11-25 640

586.67

44.44

Insurance prem- 1271.11

ium collected by

Reno National—Not advised

1773.34 To 3/31/34

(W. J. TOBIN

resuming) This exhibit shows $110.65 paid on

September 8, 1932, interest to April 20, 1931.

At this time we hold a note or security of Elmer

S. Wedertz dated February 27, 1931 in the original

amount $7300, with interest at 8% in connection

with this transaction.
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On the basis of the original endorsement the bal-

ance unpaid on this is $1150.93 principal and inter-

est is paid to February 22, 1933.

We also have a note of Elmer S. Wedertz and

Cora H. Wedertz dated February 21, 1933 in the

original amount of $1794 with interest at 8% and

according to the original endorsement there is a

dollar principal balance due and no interest has

been paid.

The original endorsements on the back of the

note for $1794 dated February 21, 1933, show a

payment October 21, 1936 of $1793 and no endorse-

ment whatever upon the interest. The interest from

February 1933 to October 1936 has never been paid.

[86] We applied it originally as a principal pay-

ment.

We also hold a note of P. M. Yparraguirre dated

June 15, 1931, in the original amount of $24,800

with interest at 8%. I have already testified as to

the endorsements on that note. I believe that is all

the notes of security.

I write a letter to Mr. Wedertz on November 16,

1937. This letter is dated November 16, 1937, ad-

dressed to Mr. E. S. Wedertz, Wellington, Nevada

(reading) "Dear Sir: This is to inform you the

Nevada Livestock Production Credit Association

has transmitted to this address, for application on

principal of your indebtedness, $1095.00. After ap-

plication of the above funds, your obligation con-

sists of principal balance $1151.93 and accrued
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interest to October 21, 1937, $1403.72. Yours very

truly" (end of reading).

On
Cross-Examination.

By Mr. Barry,

attorney for defendant, the witness and defendant

testified as follows

:

There was a letter from the Nevada Livestock

Production Credit Association dated November 15,

1937, addressed to me (reading) "As promised in

our letter of November 10th, we now enclose here-

with our check in the sum of $1095 to be applied

on the principal indebtedness of Mr. E. S. Wedertz

to your trust. Kindly acknowledge receipt to both

this association and to Mr. Wedertz, giving us new

figures as to the standing of his account, after ap-

plication of the enclosed payment. Sincerely, Ber-

nard Metcalf, Secretary and Treasurer." There is

a postscript (reads) "If for any reason above pay-

ment cannot be applied entirely upon the principal

indebtedness, please hold up and advise us im-

mediately."

I made some endorsements on the original Lyon

County Bank note. Those that were made after No-

vember 1932 were made in my office under my di-

rection. At first I made application of all receipts,

to the principal indebtedness. There was no direc-

tion [87] from Lyon County Bank at any time as

to how the application should be made. I did not
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make the application with authority of the Comp-

troller of the Currency (Objected to) I made it as

an agent of the Comptroller of the Currency (Ob-

jection repeated and court ruled the matter might

go in subject to the objection. There was no further

ruling and no further opportunity to object or ex-

cept). To this action Complainant excepts,

I eventually received instructions from the

Comptroller of the Currency as to the manner of

applying the payments—after I had already made

the application. (Defendant's exhibit A offered in

evidence. Objected to, the court admitted it "for

what it is worth and consider the weight, if any,

later." No further ruling and no further oppor-

tunity to object or except.) To this action Com-

plainant excepts.

Defendant's Exhibit A, letter dated December 16,

1936 to defendant from Kit Williams, Executive

Assistant Counsel, Comptroller of the Currency.
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DEFENDANT'S EXHIBIT "A"

Treasury Department

Comptroller of the Currency

Washington

December 16, 1936

Mr. Walter J. Tobin, Receiver

The Reno National Bank
Reno, Nevada.

REFER CC-LD
Dear Sir:

This will acknowledge receipt of your letter

of December 7, 1936 with enclosures referring

to your Asset No. 552 representing a bills pay-

able obligation due the Reno National Bank by

the Lyon County Bank, now insolvent. You
have enclosed a letter from the attorney rep-

resenting the Lyon County Mortgage Corpora-

tion, liquidating Agent for the Lyon County

Bank, taking exception to your position that

you are entitled to payment in full of Asset No.

552 including interest up to the date of pay-

ment in full. You advise that there is now due

your trust on Asset No. 552 the sum of $1.00

representing the principal amoimt due and

$7698.52 representing the amount still due in

the way of interest.

It is our understanding that you have ap-

plied from the collections made on the pledged

assets representing both principal and income
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collections an amount sufficient to pay the bills

[88] payable obligation with the exception of

$1.00 due in the principal amount of the obliga-

tion and the amount you claim still to be due in

the way of interest. It is also our understand-

ing that the amount so applied by you repre-

sents not only collections made on the principal

amounts due on the pledged assets but also col-

lections made from these pledged assets which

consist of income or interest accrued upon the

assets after the date of closing of the Lyon

County Bank. Under the rule stated in the case

of Gamble v. Wimberly, 44 F.(2) 329, you are

entitled to retain the pledged assets and apply

toward interest due on your claim after suspen-

sion of the Lyon County Bank all income

earned upon and collected from the pledged

assets after the date of closing of the Lyon

County Bank. It appears therefore that a por-

tion of the collections made by you and applied

toward payment of the principal amount due

on the bills payable obligation represented in

fact income or interest earned upon the pledged

assets after the date of closing of the Lyon

County Bank. If this is true, you should have

applied toward the interest due on your bills

payable obligation the income accrued upon and

collected from the pledged assets after the date

of closing of the Lyon County Bank. Such an

application would have reduced the amount of
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interest still due on the bills payable obligation

and increased the amount of principal still due

on this obligation, permitting you to receive on

your claim against the Lyon County Bank divi-

dends, under the rule stated by the Supreme

Court in the cases of Merrill v. National Bank,

173 U. S. 131; 43 L. Ed. 640 and Aldrich v.

Chemical National Bank, 176 U. S. 618 ; 44 L.

Ed. 611 until the payment of dividends from

the Lyon County Bank due on your claim and

the collections made from the principal amount

of the pledged assets would pay in full your

claim. You are accordingly instructed to revise

the principal and interest amounts still due on

your claim against the Lyon County Bank and

furnish us with a statement indicating the

amount still due in principal and interest on

your claim against the Lyon County Bank. You

will arrive at the amount still due by follow-

ing the procedure hereinafter indicated:

1. Indicate the amount of collections from the

pledged assets representing income due on

these pledged assets and collected from the

assets after the date of closing of the Lyon

County Bank. This amount will be applied

by you toward payment of the interest due

on your claim after the date of closing of

the Lyon County Bank.

2. Apply toward payment of the principal

amount due on your claim all collections
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made from the pledged assets representing

the principal amount due on the pledged

assets and actually collected from these

assets.

3. In the event the amoimt of collections made

from the income earned upon the pledged

assets after suspension is more than suffic-

ient to pay all interest due on your claim

against the Lyon County Bank, the amount

of such excess will be applied by you

toward payment of the principal amount

due on' your claim against the Lyon County

Bank.

We believe that our postion relative to your

rights against the Lyon County Bank is

sustained by the decision handed down by the

Ninth Circuit Court of Appeals on December

7, 1936 in the case of Douglass et al v. Thurs-

ton County, copy enclosed. [89] In that opinion

the Circuit Court of Appeals held that a

secured creditor of an insolvent national bank

was not entitled to interest from any source on

his claim after the date of closing of a national

bank. In the opinion, the court discussed the

case of Washington-Alaska Bank v. Dexter

Horton Natl Bank (C. C. A. 9th), 263 Fed.

304, 306-307. The County Treasurer relied upon

that decision as sustaining his right to receive

interest upon his secured deposit after the date
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of closing of the national bank. The Circuit

Court of Appeals held with respect to this

question "That the case is easily distinguish-

able from the one at the bar. There the na-

tional bank was the plaintiff, seeking to fore-

close a lien on collateral given by a state bank.

The national bank laws dealing with the ques-

tion of interest, after insolvency, on deposits

held by a national bank, were therefore not in-

volved in that suit."

The Washington-Alaska Bank case above

mentioned was decided in 1920. Your attorney

should advise us whether or not there have

been any changes in the Nevada laws relating

to state banks in Nevada which would now

support the position of the attorney for the

Lyon County Bank Mortgage Corporation that

no interest is properly payable on the bills pay-

able obligation held by your trust after the date

of closing of the Lyon County Bank. Please

advise us fully relative to the opinion of your

attorney in this question and also furnish the

statement indicating the amount still due in

principal and interest on your claim against

the Lyon County Bank.

Very truly yours,

s/ KIT WILLIAMS
Executive Assistant Counsel

Comptroller of the Currency.
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In compliance with that request (contained in

letter) I changed the Wedertz application. I have

the original (Lyon County Bank) note with the

changed applications. (Objected to on the ground

that "the letter does not instruct him to make any

change in the application of these amounts which

were paid." Admitted subject to objection and "we

will consider later what they are worth. '

' No further

ruling and no further opportunity to object or

except.)

(Further objection by Mr. Sanford: "We would

at this time object to any introduction of testimony

upon the change in application and change by Mr.

Tobin, upon the ground that when he made the ap-

plication and when the bank made the application,

that he is bomid by the application as made; that

he couldn't revise it; that if he notified the parties

of these applications he can't change them after the

application has been made." [90]

The Court: "For the present, the objection will

be overruled. The document may be admitted and

evidence given, subject to the objection." (There

was no further ruling and no further opportunity

to object or except.)

Exhibit B was admitted in evidence.

(Objection was made by plaintiff to the certificate

in the exhibit, viz: "This is to certify that this is a

true and correct copy of corrected applications

under instructions of the Comptroller of the Cur-
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rency, December 16, 1936. W. J. Tobin, Receiver,

The Reno National Bank."

The Court: "I think there might be a serious

question whether any certificate will be entitled to

weight, but we will determine that later.

Additional reason for objection by Counsel for

Plaintiff: "That is his interpretation of those in-

structions and we submit those instructions don't

say that".

(There was no further ruling and no further op-

portunity to object or except.)

DEFENDANT'S EXHIBIT "B"

$60,500.00 Reno, Nevada, July 1, 1931

On demand after date, without grace, for

value received Lyon County Bank a corpora-

tion, promises to pay to

The Reno National Bank

or order, at its banking office in Reno, Nevada

the sum of Sixty thousand five hundred 00/100

Dollars in lawful money of the United States,

with interest thereon at the rate of eight per

cent per annum from date until paid. Interest

payable on demand, also after judgment.

The endorsers, sureties, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest for non-

payment of this note, and all defenses on the

ground of any extension of time of its payment
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that may be given by the holder or holders, to

them or either of them, or to the maker thereof.

In the event of the non-payment of this said

note at maturity, or its collection by suit, this

corporation agrees to pay all expenses that may
be incurred thereby, including a reasonable at-

torney's fee, and to that end binds itself, its

successors and assigns forever. For the purpose

of attachment or levy of execution, this note

shall be payable wherever this corporation, or

any of its property may be situated, at the op-

tion of the holder. [91]

[Seal] In witness whereof, the said corpora-

tion has caused this instrument to be

executed and its corporate seal to be

affixed by its proper officers first there-

unto duly authorized.

LYON COUNTY BANK
GEO F. WILLIS

Secretary

By J. I. WILSON
President

No. 5166.
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(On Back)
Balance due on

Endorsement on Principal Principal

Philatro & Jones 2-23-1932 $1000. $59,500.

Offset 3- 3-1932 $ 956.36 $58,543.64

Sec. Corp coupons 3- 8-1932 $ 180.00 $58,363.64

Montelatici 5- 3-1932 $ 106.65 $58,256.99

do 6- 1-1932 $ 106.65 $58,150.34

Mtg. Sec. Coup 2- 6-1933 $ 180.00 $57,970.34

H. E. Carter 2-23-1933 $3765.56 $54,204.78

E. S. Wedertz it i i

$4919.00 $49,285.78

L. L. Wedertz 2-27-1933 $4080.25 $45,205.53

Montelatici 5-10-33 20.00 45,185.53

Jones 7- 8-33 4481.79 40,703.74

Endorsement on Interest

12-16-1931 $2420.00 to 12-31 193]L

6-30-1932 $ 180.00 on acct Mtg. Sec. Cp
6-30-1932 $ 660. " Walker River Cp.

7- 2-1932 $ 660.
it ti

7- 8-1932 $ 106.65 " 1
' Montelatici

8- 8-1932 $ 106.65 " (l a

8-13-1932 $ 110.00 " '

' Simpson

9- 8-1932 $ 106.65
" " Montelatici

10-14-1932 $ 106.65 " a a

2-23-1933 $ 574.44 " " H. E. Carter

2-23-1933 $ 866.25 " " E. S. Wedertz

2-27-1933 498.00 to 1[1-5-32 L. L. Wedertz

Montelatici

Philatro & Jones

Mtg. Sec. Cp.

Montelatici

Jones

Yparraguirre

9.77 on acct.

Endorsement on Principal

4-20-1934 $ 150.00

$ 50.00

11-30-34 1499.23

12-24-1934 $5000.00

2-19-1935 $4135.78

2-25-35 2.45

4-19-1935 $3643.31

5-31-1935 $3976.88

do

Balance dne on

Principal

$40,553.74

$40,503.74

39,004.51

$34,004.51

$29,868.73

29,866.28

$26,222.97

$22,246.09
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Walker Bonds 6-10-35 14306.16 7,939.93

Yparraguirre 6-17-35 (red) 40.79 7,980.72

Koenig 7- 2-1935 456.74 $ 7,523.98

H. E. Carter 10-24-1935 $2000.00 $ 5,523.98

L. L. Wedertz 1- 4-36 3329.75 2,194.23

Jones Comp. 6-16-36 100.00 2,094.23

Carter Wed. 10-21-1936 $1357.84 on acct 7698.52

Balance

9056.36

Carted Wed. 10-21-1936 $1357.84 on acct 7698.52

10-29-1937 $ 873.05 " 6825.47

[92]

This is to certify that this is a true and cor-

rect copy of original note which I hold.

W. J. TOBIN
Receiver, The Reno National Bank

$60,500.00 Reno, Nevada, July 1, 1931

On demand after date, without grace for

value received Lyon County Bank a corpora-

tion, promises to pay to The Reno National

Bank or order, at its banking office in Reno,

Nevada, the sum of Sixty Thousand Five Hun-

dred 00/100 Dollars in lawful money of the

United States, with interest thereon at the rate

of eight per cent per annum from date until

paid. Interest payable on demand, also after

judgment.

The endorsers, surdities, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest for non-
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payment of this note, and all defenses on the

ground of any extension of time of its payment

that may be given by the holder or holders, to

them or either of them, or to the maker thereof.

In the event of the non-payment of this said

note at maturity, or its collection by suit, this

corporation agrees to pay all expenses that

may be incurred thereby, including a reasonable

attorney's fee, and to that end binds itself, its

successors and assigns forever. For the purpose

of attachment or levy of execution, this note

shall be payable wherever this corporation, or

any of its: property may be situated, at the op-

tion of the holder.

In witness whereof, the said corporation has

caused this instrument to be executed and its

corporate seal to be hereunto affixed by its

proper officers first thereunto duly authorized.

[Seal] LYON COUNTY BANK
By /s,/ J. I. WILSON

President

By s/s GEO. F. WILLIS
Secretary

No. 5166



vs. W. J. Tobin 105

(Testimony of W. J. Tobin.)

(On the back)

Corrected applications mider instructions of the

Comptroller of the Currency December 16, 1936.

Balance Due on

Endorsement on Principal Principal

2-16-1932 $ 956.36 $59,543.64

2-23-32 $1000.00 $58,543.64

3- 8-32 $ 180.00 $58,363.64

5- 3-32 $ 106.65 $58,256.99

6- 1-32 $ 106.65 $58,150.34

2-23-33 $3765.56 $54,384.78

2-23-33 $4919.00 $49,465.78

2-27-33 $4080.25 $45,385.53

7- 8-33 $1947.11 $43,438.42

11-30-34 989.23 42,449.19

12-24-34 3403.61 39,045.58

Endorsement or Interest

12-16-31 $2420.00 to 12-31 1931

6-30-32 $ 180.00

$ 660.

on acct
< <

7- 2-32 $ 660.
i i

7- 8-32 $ 106.65
c t

8- 8-32 $ 106.65
1

1

8-13-32 $ 110.
( <

9- 8-32 $ 106.65
i <

10-14-32 $ 106.65
a

2-16-33 $ 180.00
i i

2-23-33 574.44 c i

< i

$ 866.25 i c

2-27-33 507.77
i t

5-10-33 20.00
l c

7- 8-33 2534.68 7-8-33

Balance forward

Endorsement on Interest

2-19-35 $2334.82

4-19-35 $3490.92

5-31-35 $1841.01

6-10-35 $14236.42

$39,045.58

Balance Due on

Principal

$36,710.76

$33,219.84

$31,378.83

$17,142.41
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7- 2-35 372.94 $16,769.47

10-24-35 $1582.70 $15,186.77

1- 4-36 $3090.16 $12,096.61

10-21-36 $1256.67 $10,839.94
< i

1523.00 9,316.94

Endorsement on Interest

4-20-34 $ 150.00 on acct.

4-26-34 $ 50.00
i i

11-30-34 $ 510.00 (

t

12-24-34 $1596.39 * <

2-19-35 $1800.96
< <

2-25-35 $ 2.45
i <

4-19-35 $ 152.39
i <

5-31-35 $2095.08 to 5-31-35

6-10-35 $ 69.74 to 6-10-35

7- 2-35 $ 83.80 to 7- 2-35

10-24-35 $ 417.30 to 10-24-35

1- 4-36 239.59 to 1- 4-36

1-16-36 100.00 on account

10-21-36 671.40 to 10-21-36

This is to certify that this is a true and correct

copy of corrected applications under instructions

of the Comptroller of the Currency Dec. 16, 1936.

W. J. TOBIN,
Receiver, The Reno National Bank

Witness resumes. With that new application

there is a principal balance due of $9316.94 and

don't show the accrued interest. There is interest

due from October 21, 1936 that isn't [94] shown.

I had considerable correspondence with Mr. Blair

(Manager of plaintiff corporation) and Mr. Haight,

attorney for the Lyon County Bank, reconstructed,

or whatever you call it (Lyon County Bank Mort-

gage Corporation) discussing the matter and the
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application of the money and how much was due.

That discussion started in 1935.

On
Redirect Examination

By Mr. Sanford

witness Tobin testified:

I revised the endorsements and the allocation of

the amounts paid upon the original note. As to the

subordinate notes or underlying security—the

amounts which had been paid on the underlying

securities—on the collateral I had left—I made the

same reversed the entries. I made the change in the

endorsements in these notes I have here—the Ypar-

raguire note and the original Elmer S. Wedertz

note. On this other one, where the payment of $1793

was received, that was made by the Nevada Live-

stock Production Credit Association with definite

instructions to apply it on the principal. It was

made that way, so I didn't reverse that. As to the

Wedertz note the revision on the principal security

contemplated a revision of the allocation on the

Wedertz note, but as a matter of fact I did not

make the change upon that underlying security. I

did not do so pending the outcome of this suit but

if it is to be made that way I will have to return

that money to the people that advanced it to Wed-
ertz with instructions. If I can't follow their in-

structions I will undoubtedly have to eliminate the

endorsement entirely. I have not notified the Nevada

Livestock Production Credit Association of this
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situation yet, but I have accepted the payment. I

notified the Wedertz' prior to the alteration how

I had made the credits—advising* them that I had

made the credits on the principal. Since that time

I have not advised them that [95] I changed the

credits from principal to dividend between prin-

cipal and interest.

As to the notes which had been returned to the

makers, I didn't receive instructions from the

Comptroller until December 16, 1936, and with

few exceptions all the notes had been returned to

the debtors prior to that time. I did not have to

make revisions on the underlying securities, even

though they had been returned,—in order to revise

the allocations on the primary note. I didn't make

any notations because I didn't have them (the

papers) but I did do it as something mentally even

though I didn't hold the securities at the time and

they had passed out of my control.

When these amounts were credited upon the prin-

cipal of the underlying notes the interest ceased

upon those notes to the extent of the amount paid.

In the original application I applied a good deal

to interest. I should correct my statement that I

applied them all to principal. There were some

interest payments made in 1933 that is, endorsed

by me (answering questions by Mr. Haight of

counsel for Plaintiff).

In order to make the revised applications which I

made recently, it was necessary to change the ap-

plication of the Carter sub-collateral. Under the
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(revised application the last item H. E. Carter (re-

ferring to the prepared statement, Plaintiff's Ex-

hibit A in Reply) was $1625.99 interest due. The

balance owing by Carter in order to make the same

changes on the sub-collateral as I made on the main

obligation, would make H. E. Carter owe $1625.99

as of October 21, 1936. When I made the final

settlement with Carter I returned the note to him.

I accepted from Mr. Carter in full settlement of

his obligation $873.05. Under the revised set-up

this amount, in order to make our balance $9316.94,

would be $1625.99. [96]

I wrote the letter to Mr. and Mrs. H. E. Carter

October 22, 1936. (Letter offered and received in

evidence, Plaintiff's Exhibit 3.)

PLAINTIFF'S EXHIBIT No. 3

Oct. 22, 1936.

H. E. and Roena Carter

Wellington, Nevada

Dear Sir and Madam

:

Re: Lyon County Bank Note.

This is to advise that I have received from

the Nevada Livestock Production Credit Asso-

ciation $1523.00 for application on your indebt-

edness to this trust.

These funds have been applied as follows

:

$1520.44 on your note dated February 21,

1933 to W. J. Tobin, Receiver, leaving a re-

maining principal balance due thereon of $1 .00

;

interest on account of this note $2.56.
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After giving effect to these applications your

indebtedness to this trust is as follows:

Note #6795 originally to Lyon County

Bank Principal balance $ 1.00

Accrued interest to Oct. 24, 1935 370.31

Note dated February 21, 1933 to W.
J. Tobin, Receiver

Principal balance 1.00

Accrued interest to Oct. 21, 1936 500.74

Total $873.05

Yours very truly,

WEB :GR W. J. TOBIN,
Receiver,

c.c. Lyon County Bank

E. W. BLAIR,

a witness called on behalf of the plaintiff, was

sworn and testified as follows:

I am connected with Lyon County Bank Mort-

gage Corporation, the plaintiff in this case. The

plaintiff has part if not all of the files and records

of Lyon County Bank. As to the Montelatici note

of June 20, 1930, Exhibit for Identification No. 2,

I have seen this copy April 1, 1934 in the posses-

sion of the Lyon County Bank when I took charge

of the Mortgage corporation. I imagine the origi-

nal note was returned to Montelatici [97] after

the matter was cleaned up in our files. The copy
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was retained in the files of Lyon County Bank for

the purpose of being informed at all times as to what

paper was out. Montelatici was and is a resident

of Yerington. The papers were made at the Lyon

County Bank and then transmitted to The Reno

National Bank. The endorsements of interest on

this Exhibit 2 for identification are in the hand-

writing of George F. Willis, formerly cashier of

the Lyon County Bank and after the suspension he

was acting under Mr. Seaborn (State Bank Ex-

aminer) prior to the formation of the mortgage cor-

poration.

The endorsements show the amounts, date of pay-

ment and date paid to the period of time that the

interest covered. Later and lower down it shows the

endorsements on the principal. One endorsement

in the handwriting of Mr. Willis and one endorse-

ment in my own handwriting.

(Plaintiff's Exhibit 2 offered and admitted in

evidence—being the same as plaintiff's Exhibit 2

for identification.)

WALTER BUTLER,

a witness called by the defendant, was sworn and

testified as follows

:

I am employed, since the summer of 1935, as clerk

and bookkeeper, by the receiver of The Reno Na-

tional Bank. I am familiar with the records in this

case—that is the payments on the obligation of the
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Lyon County Bank to The Reno National Bank.

The note itself shows there was $58,150.34 prin-

cipal due at the time Mr. Tobin took possession of

the a.ssets of The Reno National Bank. The interest

was paid in full to December 31, 1931, and there

had been received several amounts on account of

interest due subsequent to that date. There were

certain collateral securities pledged. The interest on

these that accrued and was collected after Decem-

ber 12, 1932 (when Mr. Tobin went in) down to

October 21, 1936, totals $14,658.84.—No—that wasn't

interest on collateral securities. On collateral securi-

ties it [98] was $23,118.97. That is the total amount

he collected on collateral securities.

After all the payments had been made up to the

21st day of October, 1936, and applying the $14,-

658.84 to the payment of interest, and applying

the $956.36 deposit of the Lyon County Bank (a

deposit balance on open account), the amount that

would have been due on the 21st of October, 1936

on the principal obligation is $9316.94.

Two payments were made since—one of them held

in the trustee account—the other has been endorsed

on the original Lyon County Bank note. These

are the two payments Mr. Tobin referred to.
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(On

Cross Examination

By Mr. Sanford

for the Plaintiff)

That figure of $14,658.84 as amount of interest

accrued and collected from December 12, 1932 down

to and including October 21, 1936,—isn't correct.

It is, under our revised set-up. That is what we

want to do now. The tabulation goes back to Feb-

ruary, 1932. (The witness here consults and speaks

of a sheet of tabulation which he holds being the

same as exhibit "A" in Plaintiff's Reply.)

During that period I applied on the interest the

sum of $5342.90, speaking of the primary obliga-

tion, and that includes payments prior to the sus-

pension of The Reno National Bank and clear back

to the inception of this loan.

I never made a compilation, split as to the date

February 16, 1932 (date of suspension of Lyon

Comity Bank) as to the interest actually accruing

on this underlying security after the Lyon County

Bank closed February 16, 1932,—or as to interest

which accrued after that date and was collected

after that date by Mr. Tobin.

I can tell you what was collected and applied

according to the original application. [99]

The amount $23,118.97 I testified to in reply to

Mr. Barry (Attorney for Defendant) as being the

total amount collected, is the total amount under
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the so-called revision. And the $14,658 was also

based on the so-called revision. And the $9316.94

balance was based on the so-called revision.

(Responding to question by the Court) On the

original manner in which the amounts were ap-

plied there is a balance due on the Lyon County

Bank note, of one dollar principal and $6825.47

interest,—and on the revised application there is

due $9318.94 and interest from October 21, 1936.

Thereafter the presentation of evidence proceeded

no farther.

Thereafter both sides rested and by order counsel

were requested to supply briefs to the court and the

complainant filed and served an opening brief, the

defendant filed and served an answering brief and

the complainant filed and served a reply brief.

In the reply brief the complainant submitted the

following points and requests in the conclusion of

its brief:

"1. That the Nevada Banking Act of 1911

is paramount and exclusive on the question of

allowing or paying any interest on a claim

against a closed and insolvent state bank. Coun-

sel has cited no authority in denial of this

point and we confidently say he can not.

"That in applying to a claim as for interest

the words 'lien or charge for any payment, ad-

vance or clearance thereafter made, or liability
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thereafter incurred against any of the assets

of the bank' in section 35 of the act (N. C. L.

1929, Sec. 684) clearly refer to a claim or

charge as for any interest computed on an obli-

gation from and after February 16, 1932, and

they bar and forbid such a claim or any lien or

charge therefor. Counsel has reasoned on this

matter but the authorities he offers are not in

point and they are nullified by the positive

authorities cited herein.

"3. That the law not only makes the con-

tract between the lender and the borrower bank,

imposing the statutory restrictions upon it, but

the contract on which the defendant stands

otherwise, must be read in the light of the word-

ing of the collateral [100] security agreements

that are exhibits in this case. These are the

printed agreements submitted by The Reno

National Bank for execution. They are the

creditor's own documents and the creditor is

bound strictly by them and cannot enlarge the

obligation therein denned.

"4. That the accounting by defendant as to

the administration of the pledge, the credits

applied on collateral paper and the consequent

application of collections or avails, to the pri-

mary obligation of Lyon County Bank, does not

conform to the historical facts; that it is not

a faithful accounting; that it represents un-

necessary detriment to the Lyon County Bank,

pledgor not permitted by the contract, justified
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by fair dealing or acquiesced in or ratified by

the debtor bank.

"5. That the so-called revision or reappli-

cation of credits is contrary to la.w, injurious

to the debtor bank and not to be tolerated after

the fact. 'As the tree falleth, so let it lie.'

"6. That the defendant ought to be ordered

to account to the plaintiff for the overplus it

has received and retained and to surrender the

securities not yet liquidated and make due

amends for any collateral which it has impaired

or placed beyond the power of the plaintiff to

liquidate.

"7. That the plaintiff ought to have judg-

ment as prayed for, including the delivery of all

sums realized during the pendency of this ac-

tion and vohmtarily impounded as it were, and

the surrender of all remaining securities and

the restoration of any securities cancelled or

impaired or equitable accounting for the same,

if if be found they cannot be restored.

"A. L. HAIGHT
"GEORGE L. SANFORD

"Attorneys for Plaintiff."

Thereafter without further notice and without

notice to the complainant first given the court did

on the 16th day of June, 1938 make, sign, enter

and cause to be entered and filed, its decision and

judgment in the words and figures as follows,

to- wit

:
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"OPINION AND DECISION

"Norcross, District Judge:

"The Lyon County Bank, in pursuance of

the laws of the States of Nevada relating to

banks, on February 16, 1932, was taken over

by the State Bank Examiner as an insolvent

bank. On December 12, 1932, the Reno National

Bank was [101] adjudged to be insolvent by

the Comptroller of the Currency and W. J.

Tobin was appointed and qualified as Receiver

thereof. In pursuance of judgment and decree

of the State District Court entered October

26, 1933, in accord with the State banking

laws, the State Banking Examiner transferred

all property of the said Lyon County Bank

to Lyon County Bank Mortgage Corporation,

Complainant herein.

"On July 1, 1931, said Lyon County Bank

negotiated a loan from said Reno National

Bank in the sum of $60,500.00 and executed a

formal note therefor payable 'on demand * * *

with interest thereon at the rate of eight per

cent per annum from date until paid. Interest

payable on demand, also after judgment.' The

Lyon County Bank also delivered to the Reno

National Bank, pledged as collateral security,

certain bonds and notes of a total face value

in excess of the amount of the loan. At the

time the Lyon County Bank was taken over by

the State Bank Examiner, it had a deposit
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account with the Reno National in the sum of

$956.36, which was later credited upon the note.

Defendant's answer alleges that at the time the

Reno National Bank was taken over by the re-

ceiver there was due as principal on said note

the sum of $59,543.64. By its answer, Defend-

ant admits the collection of $14,658.84, in the

form of interest paid on pledged securities, and

the application of such amount to the discharge

of claimed accrued interest on the note of the

Lyon County Bank. Complainant claims a bal-

ance due on principal of said note in the sum

of $9,316.94, together with interest thereon

from October 21, 1936. Complainant alleges the

total amount due upon principal and interest

at the date the Lyon County Bank was taken

over by the State Bank Examiner was $60,-

148.64; total payments received by Defendant

in the sum of $65,841.90, and, hence, Defend-

ant is indebted to Complainant in the sum of

$4,736.90. Complainant prays judgment in this

amount and for return of certain pledged

securities and for general relief.

"Questions of law presented upon the facts

of this case are whether the amount of indebt-

edness of the Lyon Comity Bank to the Reno

National Bank is finally determined as the date

of insolvency of the Lyon County Bank and its

taking over by the State Bank Examiner and

thereafter no interest would accrue thereon,

which is the contention of Complainant,

or whether where such indebtedness is secured
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by interest bearing pledges, interest derived

therefrom may be applied in discharge of in-

terest which does accrue thereon, which is the

contention of Defendant.

"Upon the trial it appeared from exhibits

introduced that Defendant had credited pay-

ments received upon collateral whether as prin-

cipal or interest mainly upon the principal of

the note and as so indorsed thereon the balance

on the principal of [102] the note as of Octo-

ber 21, 1936, was but one ($1.00) dollar and a

balance due on interest as of that date in the

sum of $7,698.52. Following receipt of a letter

of date December 16, 1936, from the Executive

Assistant Counsel of the Comptroller of the

Currency, advising Defendant that—'Under the

rule stated in the case of Gamble v. Wimberly,

44 F.(2d) 329, you are entitled to retain the

pledged assets and apply toward interest due

on your claim after suspension of the Lyon

County Bank all income earned upon and col-

lected from the pledged assets after the date

of closing of the Lyon Comity Bank.'—the

Defendant made a revision of said previous in-

dorsements resulting in a balance due on prin-

cipal as of October 21, 1936, of $9,316.94.

"The securities pledged by the Lyon County

Bank consisted of six $1,000.00, First Lien Cou-

pon Certificates of the Mortgage Security Cor-

poration of America, of January 1, 1941 ma-

turity ; Twenty-two $1,000.00, Walker River Ir-

rigation District First Issue, Series 1,
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Bonds, maturity January 1, 1940; Six promis-

sory notes, secured by Mortgages, executed dur-

ing the years 1930 and 1931, in the total prin-

cipal amounts of $67,100.00.

"It is Complainants contention that the Lyon
County Bank was not liable for interest upon

its said note to the Reno National Bank after

the date of its insolvency. Complainant relies

on the provisions of sections 35 and 53 of the

State Bank Act approved March 22, 1911, Ne-

vada Compiled Laws 1929, Vol. I, section 650

et seq. Section 35 as amended March 2, 1931

reads:

" 'No bank official shall give preference to

any depositor or creditor by pledging the as-

sets of the bank as collateral security or

otherwise; provided, however, that any bank

may secure fluids deposited with such bank

by the United States, state, or counties of the

state by pledging acceptable assets of the

bank as collateral security; provided further,

that any bank may borrow money for tem-

porary purposes, not to exceed the amount of

its paid-up capital, and may pledge any of its

assets as collateral security therefor; pro-

vided further, that when it shall appear that

a bank is borrowing habitually for the pur-

pose of conducting its business, the bank

examiner may require such bank to pay off

such borrowed money. Nothing herein shall

prevent any bank from rediscounting in good

faith and indorsing any of its negotiable

notes.'
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"By section 53 it is provided:

" 'Whenever it shall appear * * * from

any examination or report provided for in

this act the examiner shall have reason to con-

clude that such bank is in an unsafe or un-

sound condition to transact the business of a

bank, or that it [103] is unsafe and inex-

pedient for such bank to continue in busi-

ness, the examiner may forthwith take

possession of the property and business

of such bank and retain such possession imtil

such bank shall resume business or its affairs

be finally liquidated as herein provided. No
bank, corporation, firm or individual knowing

of such taking possession by the examiner,

shall have a lien or charge for any payment,

advance or clearance thereafter made, or lia-

bility thereafter incurred against any of the

assets of the bank of whose property and busi-

ness the examiner shall have taken possession

as aforesaid * * *.'

"It is clear from the reading of section 35

that the Lyon County Bank was authorized to

negotiate the loan in question and to ' pledge

any of its assets as collateral security therefor'.

There is nothing in the provisions of section 53,

supra, that would affect pledged assets to secure

the payment of a note issued in pursuance of

the provisions of said section 35. It has been

contended that interest accruing upon the note

after the insolvency of the Lyon County Bank
was a liability * thereafter incurred within the
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meaning of said section 53.' This contention is

without merit as will hereafter appear.

"The State Banking Act of March 24, 1909

made the following provision:

" 'Sec. 48. The claims of depositors, for

deposits, and claims of holders of exchange

shall have priority over all other claims, ex-

cept federal, state, county and municipal

taxes, and subject to such taxes, which at the

time of closing of the bank be a first lien on

all the assets of the banking corporation from

which they are due and thus under receiver-

ship; upon proof thereof, they shall be paid

immediately out of the available cash in the

hands of the receiver. * * *.' See Washing-

ton-Alaska Bank v. Dexter Horton Nat.

Bank, 263 F. 304, 310.

i 1 1

.The case last cited involved the question i

whether the Washington-Alaska Bank was sub-

ject to the banking laws of the State of Nevada,

said bank having been organized under the laws

of the State of Nevada. The Circuit Court of

Appeals of this Circuit held that the banking :

laws of Nevada were not applicable as the bank

was doing business in the Territory of Alaska.

So holding, the Court decided the question here

presented in favor of the Dexter Horton Na-

tional Bank as follows:

" 'A pledge which secures an interest-bear-

ing debt secures the interest as much as the

principal of the debt.' (Citing authorities

p. 306).
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"Commenting on the case last cited the Cir-

cuit Court of Appeals for this Ninth Circuit in

Douglass [104] v. Thurston County, 86 P. (2d)

899, 910, said:

" 'In support of his contention in favor of

the allowance of interest after the bank's in-

solvency, the treasurer relies upon a single de-

cision—that of Washington-Alaska Bank v.

Dexter Horton Nat. Bank (C. C. A. 9) 263

F. 304, 306, 307. That case is easily distin-

guishable from the one at bar. There the na-

tional bank was the plaintiff, seeking to fore-

close a lien on collateral given by a state bank.

The national bank laws dealing with the ques-

tion of interest, after insolvency, on deposits

held by a national bank, were therefore not

involved in that suit.'

"In the case of Gamble v. Wimberly, 44 F.

(2d) 329 the Circuit Court of Appeals for the

Fourth Circuit, quoting from syllabus, held:

" 'Secured creditor of national bank in

liquidating claims can retain interest and

dividends accruing on collateral since date of

debtor bank's insolvency (12 U. S. C. A. 194).'

"The contention of Defendant respecting the

claimed right to subject the pledged securities

to the payment of interest accrued subsequent

to the insolvency of the Lyon County Bank also

finds support in the following authorities: Ti-

conic National Bank v. Sprague, 303 IT. S
;
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Organ v. Winnemucca State Bank, 55 Nevada

72, 26 P. (2d) 237; 9 C. J. S. 389, 513, 537.

''Judgment for Defendant.

"Dated this 16th day of June, 1938.

"FRANK H. NORCROSS,
"District Judge."

Thereafter on or about the 2nd day of August,

1938 the defendant filed and served and lodged in

said action his proposed findings of fact and conclu-

sions of law and proposed judgment which are in

the words and figures following, to-wit

:

[Title of District Court and Cause.]

"FINDINGS OF FACT AND CONCLU-
SIONS OF LAW.

"This matter came on regularly for trial on

the 18th day of March, 1938, before the Court

without a jury, a jury trial having been duly

waived by the parties; George L. Sanford and

A. L. Haight appearing as attorneys for the

plaintiff, and N. J. Barry appearing as attor-

ney for the defendant. [105]

"From the evidence introduced, the Court

finds the facts as follows, to-wit

:

"That Lyon County Bank, in pursuance of the

laws of the State of Nevada relating to banks, on

February 16, 1932, was taken over by the State

Bank Examiner as an insolvent bank; that on

December 12, 1932, The Reno National Bank was

adjudged to be insolvent by the Comptroller of
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the Currency, and W. J. Tobin was appointed

and qualified as Receiver thereof; that in pur-

suance of judgment and decree of the State Dis-

trict Court entered October 26, 1933, in accord

with the state banking laws, the State Banking

Examiner transferred all property of said Lyon
County Bank to Lyon County Bank Mortgage

Corporation, complainant herein.

"II

"That among the assets of The Reno National

Bank, when defendant took possession thereof

as Receiver, there was a note of the Lyon County

Bank upon which there was then due as prin-

cipal the sum of $59,543.64.

"Ill

"That to secure the payment of said note,

said Lyon County Bank had hypothecated to

The Reno National Bank certain securities con-

sisting of bonds, and notes secured by mortgage,

as security for the payment of said principal

obligation.

"IV
"That payments aggregating the sum of

$65,841.90 were received by the defendant and

The Reno National Bank since February 16,

1932 on account of the indebtedness upon which

a claim had been filed by defendant, and that of

said sum, the sum of $14,658.84 had been col-

lected as interest on said collateral securities

accruing after the date of insolvency of said

Lyon County Bank.
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"V
"That after applying said sum of $14,658.84

to the payment of interest due on said primary

obligation of the Lyon County Bank to The

Reno National Bank up to the 21st day of

October, 1936, and the balance remaining after

the application of the interest, as aforesaid, on

said primary obligation, and after the applica-

tion of the balance of said sum of $65,841.90

remaining after deducting the said sum of $14,-

658.84 on said principal obligation, as aforesaid,

together with the sum of $956.36, which con-

sisted of a balance due to the credit of the Lyon

County Bank in The Reno National Bank, said

indebtedness was reduced to the sum of $9,-

316.94 on the 21st [106] day of October, 1936.

"VI
"That in addition to the sums above men-

tioned, the defendant, on October 29, 1937, col-

lected on the pledged security of H. E. Carter

the sum of $1,625.99, and on October 15, 1937,

collected on the pledged security of E. S. We-
dertz the sum of $1,095, leaving a balance of

$6,595.95 owing from plaintiff to defendant;

that the interest on the sum of $9,316.94 from

the 21st day of October, 1936 to the 18th day of

March, 1938, less deduction of interest on said

payments, is the sum of $838.18, which said sum

is now due, owing, unpaid and payable from the

plaintiff to the defendant.
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"VII
"That no evidence was introduced as to the

allegations set forth in what is termed by plain-

tiff; 'And for a Defense to said Purported De-

fense, Counter-Claim and Newr Matter', and

that therefore there was no evidence upon which

to base a finding as to said allegations.

"As Conclusions of Law from the foregoing

facts, the Court finds

:

"That plaintiff is indebted to the defendant

in the sum of $7,434.13, and that defendant-

have judgment against the plaintiff in the said

sum of $7,434.13, together with interest at the

rate of 8% per annum from the 18th day of

March, 1 938, and for costs of suit ; and

"It is ordered that judgment be entered

herein in accordance herewith.

"Dated:

District Judge."

[Title of District Court and Cause.]

"JUDGMENT.

"This cause came on regularly for trial on

the 18th day of March, 1938, before the Court

without a jury, a jury trial having been duly

waived by the parties; George L. Sanford and

A. L. Haight appearing as attorneys for the

plaintiff, and N. J. Barry appearing as attor-

ney for the defendant.

"Whereupon, witnesses on the part of plain-

tiff and defendant were duly sworn and ex-
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amined, and documentary evidence introduced

by the respective parties. The evidence being

closed, the cause was submitted to the Court for

consideration and decision, and after due [107]

deliberation thereon, the Court filed its Find-

ings and Decision in writing and ordered that

judgment be entered herein in favor of the de-

fendant in accordance therewith.

"Wherefore, by reason of the law and the

findings aforesaid, it is ordered, adjudged and

decreed that W. J. Tobin, as Receiver of The

Reno National Bank, of Reno, Nevada, a Na-

tional Banking Association, defendant, do have

and recover of and from Lyon County Bank

Mortgage Corporation, a corporation, plaintiff,

the sum of $7,434.13, with interest thereon at

the rate of 8% per annum from the 18th day of

March, 1938, together with defendant's costs

and disbursements incurred in this action

amounting to the sum of $58.44.

Dated

:

'

' Judge of the United States District

Court for the District of Nevada."

Thereafter on or about the 11th day of August,

1938 the complainant filed and served its Objection

to Proposed Findings of Fact and Conclusions of

Law and Judgment and Complainant's Proposed

Findings and Judgment, in the words and figures

as follows, to-wit:
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[Title of District Court and Cause.]

"Complainant's Objection to Proposed Find-

ings and Judgment and Complainant's proposed

Findings and Judgment.

"Comes now the complainant, Lyon Comity

Bank Mortgage Corporation, and objects and

excepts to the defendant's proposed findings of

fact and conclusions of law and to the proposed

formal judgment, heretofore served and filed

herein, for the reasons and on the grounds fol-

lowing, to-wit:

"I

"Objects to the recital lines 22 and 23, page

1 :
'From the evidence introduced the court finds

the facts as follows, to-wit' and requests that it

may be made to read 'From the evidence intro-

duced and in consideration of the pleadings and

admissions by failing to plead or deny, or other-

wise, the court finds the facts as follows:'

"II

"Objects to findings of fact II on the groimd

that the same is not warranted by the evidence

and [108] is contrary to the evidence.

"Ill

"Objects to the last part of finding of fact

IV, to-wit: 'and that of said sum the sum of

$14,658.84 had been collected as interest on said

collateral securities accruing after the date of

insolvency of said Lyon County Bank' on the

ground that the same is not warranted by the

evidence and is contrary to the evidence.
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"IV
"Objects to finding of fact V on the ground

that the same is not warranted by the evidence

and is contrary to the evidence.

"V
"Objects to finding of fact VI on the ground

that the same is not warranted by the evidence

and is contrary to the evidence.

"VI
"Objects to finding of fact VII on the ground

that the reply of complainant sets up facts con-

stituting a defense and plea of estoppel and al-

leges matters with respect to the allegations of

the counterclaim in the defendant's answer.

That substantial evidence was introduced in

support thereof by the complainant as set forth

in complainant's requested findings.

"VII
"Objects to the proposed conclusions of law

on the ground that they are not made from any

valid findings of fact and are not based on fact

or law.

"VIII
"Objects to the proposed formal judgment on

the ground that it is not based on any valid

findings of fact or conclusions of law and that it

is against the facts and against the law.

"Complainant herewith files the annexed

proposed findings of fact and conclusions of law

and proposed judgment and requests the court
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to approve, adopt, sign, file, and cause to be

entered and filed, the same, but after hearing,

however, and requests that these matters may
be heard and determined by the court after ten

days' notice to the defendant by mail by mail-

ing a copy of these objections and proposed

findings and judgment together with a copy of

the order setting a day for hearing thereon, to

the defendant's attorney, Norman Barry, Esq.,

Reno, Nevada, and complainant requests that

after hearing the court may reject the findings

objected to and the judgment objected to and

may adopt, sign, and [109] enter the findings

and judgment proposed, in lieu thereof.

"Dated the 10th day of August, 1938.

"A. L. HAIGHT and

"GEORGE L. SANFORD,
"Attorneys for Complainant."

[Title of District Court and Cause.]

"COMPLAINANT'S PROPOSED FIND-
INGS AND PROPOSED JUDGMENT.

"This matter came on regularly for trial on

the 18th day of March, 1938, before the court,

without a jury, a jury trial having been duly

waived by the parties; George L. Sanford, Esq.,

and A. L. Haight, Esq., appearing as attor-

neys for the complainant, and N. J. Barry,

Esq., appearing as attorney for the defendant.

"From the evidence introduced and in con-

sideration of the pleadings and admissions by
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failing to plead, reply, deny or otherwise, the

court finds the facts as follows:

"That Lyon County Bank, in pursuance of

the laws of the State of Nevada relating to

banks, on February 16, 1932, was taken over

by the State Bank Examiner as an insolvent

bank; that on December 12, 1932, The Reno

National Bank was adjudged to be insolvent

by the Comptroller of the Currency, and W. J.

Tobin was appointed and qualified as Receiver

thereof; that in pursuance of judgment and de-

cree of the State District Court entered Octo-

ber 26, 1933, in accord with the state banking

laws, the State Banking Examiner transferred

all property of said Lyon County Bank to Lyon

County Bank Mortgage Corporation, com-

plainant herein.

"II

"That on February 16th, 1932, when the said

Lyon County Bank was declared insolvent and

was taken over by the state bank examiner, The

Reno National Bank held and owned a demand

note of Lyon County Bank dated July 1, 1931,

for $60,500., with interest at 8% per annum;

interest paid to January 1, 1932. That on said

February 16th, 1932, the said Lyon County

Bank had on deposit with said The Reno Na-

tional Bank the sum of $956.36; that on Feb-

ruary 16, 1932, there was due and unpaid upon

said note the sum of $60,500. principal and $605.

interest, making a total of $61,105 ; that the said
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The Reno National Bank offset the said $956.36

against the said principal obligation, leaving a

balance of $59,543.64 principal, and unpaid

interest on said note from January 1st, 1932;

That between February 16, 1932, [110] and

June 2, 1932, The Reno National Bank applied

upon the said note from avails collected of se-

curities held by it the further sum of $1393.30;

applying the same upon the principal of the

note ; that on September 1, 1932, The Reno Na-

tional Bank filed a claim against the insolvent,

Lyon Coimty Bank, for the sum of $58,150.34

principal on note, together with interest.

"Ill

"The Lyon County Bank on July 22, 1931,

hypothecated to The Reno National Bank cer-

tain securities consisting of bonds, and notes

secured by mortgages as security for the pay-

ment of all the indebtedness of Lyon Coimty

Bank to The Reno National Bank existing on

the last-mentioned date, as well as all the future

indebtedness to the said The Reno National

Bank which the Lyon Coimty Bank might there-

after incur. It was then and there agreed and

contemplated by and between the parties that

said security would be for the payment of

whatever of principal or interest was then and

there due, and also for the payment of whatever

obligations by way of interest or otherwise that

should be incurred after July 22, 1931. Tt was

then and there agreed and understood in said

agreements that any interest computed for any
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period after July 22, 1931, would be considered

a liability of Lyon County Bank incurred in

such period. That at the time said promissory •

note of $60,500. was given and at the time said

collateral security agreements were made the

Nevada Banking Act of 1911 and Sections 35,

53, and 72 thereof, and all of said act was in

full force and effect.

"That no indebtedness to The Reno National

Bank was incurred and owing by the Lyon

County Bank after July 22, 1931, from that

time until February 16, 1932 (other than the

principal sum in said promissory note amount-

ing to $60,500.) except interest on said principal

sum computed from January 1, 1932, to Feb-

ruary 16, 1932, amomiting to $605.

"IV
"Payments aggregating $65,841.90 were re-

ceived by The Reno National Bank and the de-

fendants as avails and proceeds from the said

collaterals and securities, including a collection

of $956.36 of a credit balance of Lyon Comity

Bank standing on open account and including

other sums, in the period from February 16,

1932, to and including October 21, 1936. Said '

collections were in excess of the claim of The

Reno National Bank and the excess was

$4736.90. Said collections of $5182.92 included

$2142.17 collected prior to February 16, 1932,

and $110. of said reported collections was not a

collection of any interest [111] or avails or pro-

ceeds from collaterals. Interest accrued and was
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collected and retained by the said bank and de-

fendant, being avails and proceeds from the said

collaterals and securities covering the period

from February 16, 1932, to and including Octo-

ber 21, 1936, in the total amount of $2930.75 as

follows, to-wit:

"June 30, 1932, Mortgage Security Corporation

bond coupons, $ 134.00

July 2nd, 1932, Walker River Irrigation

District bond coupons, 498.67

Feb. 6, 1933, Mortgage Security Corporation

bond coupon, 180.00

Feb. 23, 1933, H. E. Carter, interest on loan, 446.11

Feb. 23, 1933, E. S. Wedertz, " " " 640.75

Feb. 27, 1933, L. L. Wedertz, " " " 406.66

Jan. 1, 1936, L. L. Wedertz, " " " 622.00

Oct. 21, 1936, H. E. Carter, " " " 2.56

$2,930.75

"V.

"That The Reno National Bank and the de-

fendant collected $65,841.90 in the period Feb-

ruary 16, 1932, to October 21, 1936. The claim

of The Reno National Bank on February 16,

1932, the date of insolvency and taking over by

the state bank examiner, was $60,148.64 and

never increased thereafter. The Reno National

Bank and the defendant collected and retains

$4736.90 more than the amount of its claim

against the Lyon County Bank or its insolvent

estate or complainant and also withholds certain

securities and collaterals.
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"VI.

"That on October 21, 1936, The Reno National

Bank and the defendant retained the said ex-

cess of $4736.90 and did not surrender the fol-

lowing collaterals delivered to it, to-wit:

"Notes of IT. E. and Rowena Carter for

$5500., dated May 1, 1931, and for $1788. dated

February 21, 1933, representing a balance due

Lyon County Bank and complainant of $873.05

;

"Notes of Elmer H. and Cora Wedertz for

$7300., dated February 27, 1931, and for $1794.,

dated February 21, 1933, representing a bal-

ance due Lyon County Bank and complainant

of $3471.05 and in addition interest of 8% on

$2245.93 thereof after October 21, 1936, to No-

vember 15, 1937, and upon $1150.93 from and

after November 15, 1937, all at the rate of 8%
per annum.

"On October 29, 1937, defendant collected

from H. E. Carter $873.05, purporting to be the

balance on the Carter notes of $5500. and $1788.

This sum has been held by defendant since Octo-

ber 29, 1937, and is due to complainant.

"On November 15, 1937, after suit began the

de- [112] fendant collected $1095. on the Elmer

S. Wedertz obligations and has retained and

holds the same and the same is due to complain-

ant.

"The defendant has returned and surrendered

the H. E. Carter notes to the original obligors

and the complainant is prevented from recover-
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ing more than the said sum of $873.05, although

defendant now claims that more is due thereon.

"VII.

"The defendant is indebted and accountable

to the complainant in the following sums

:

"1. In the sum of $4736.90.

"2. In the sum of $1095.00 on the Wed-
ertz collections and amounts due on such col-

laterals; also the Wedertz notes amounting

to $2296.90 or thereabouts, plus accrued inter-

est from October 21, 1936.

"3. In the sum of $873.05 on the Carter

collection.

"That all sums are due and accountable as

of October 21, 1936, and as they accrued and

were collected and retained.

"VIII.

"That the defendant in the year 1937, stated

the account in writing to the complainant as

shown by Exhibit A annexed to complainant's

reply and it appears therefrom and from the

evidence and the court finds that The Reno Na-

tional Bank and the defendant collected moneys

which were avails and proceeds from the said

collaterals and endorsed and recorded a record

of the same on the said collateral paper and on

the promissory note paper of Lyon County

Bank. Thereafter the defendant changed or

purported to change the said endorsement and

record on the said collateral paper and on the
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promissory note paper of the Lyon County

Bank, without the consent of the said original

obligors of the Lyon County Bank or complain-

ant. That the Lyon County Bank upon insol-

vency February 16, 1932, was unable to pay

its creditors and depositors in full and was

unable to pay its creditors and depositors in

full out of its assets, and has not been able

to do so thereafter out of any assets, recoveries

or earnings, or at all. That said change in the

endorsements and records of collections made

by the defendant as above recited was and is a

detriment to Lyon County Bank and complain-

ant and deprived said bank and complainant

of sums and paper on which it might have

realized after discharging all its existing obli-

gations to The Reno National Bank.

"As conclusions of law from the foregoing

facts the Court finds:

"The defendant, as receiver of The Reno

National [113] Bank is indebted to the com-

plainant in the following sums : $4736.90
; $1095

;

$873.05
;
$2246.90, or the total sum of $6704.95

and should surrender the said Wedertz notes

to the complainant.

"That in the event the said Wedertz notes

are not surrendered or cannot be surrendered

the defendant is indebted to the complainant

and should be required to pay the said sum of

$6704.95 and interest on $2245.93 from October

21, 1936, to November 15, 1937, and interest on

$1150.93 from November 15, 1937, to date of
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trial, to-wit, March 18, 1938, and until paid,

all at the rate of 8% per annum.

"Ordered that judgment be entered herein in

accordance herewith.

"Dated - _ , 1938.

u

"District Judge."

[Title of District Court and Cause.]

"JUDGMENT
"This cause came on regularly for trial on

the 18th day of March, 1938, before the Court

without a jury, a jury trial having been duly

waived by the parties ; George L. Sanford, Esq.,

and A. L. Haight, Esq., appearing as attorneys

for the plaintiff, and N. J. Barry, Esq., appear-

ing as attorney for the defendant.

"Whereupon, witnesses on the part of plain-

tiff and defendant were duly sworn and exam-

ined, and documentary evidence introduced by

the respective parties. The evidence being

closed, the cause was submitted to the court for

consideration and decision, and after due de-

liberation thereon, the court filed its Findings

and Decision in writing and ordered that judg-

ment be entered herein in favor of the com-

plainant in accordance therewith.

"Wherefore, by reason of the law and the

findings aforesaid

"It is ordered, adjudged and decreed that

Lyon County Bank Mortgage Corporation, a



140 Lyon Co. Bank Mtg. Corp.

corporation, complainant, do have and recover

of and from W. J. Tobin as receiver of The

Reno National Bank of Reno, Nevada, a

national banking association, defendant, the

judgment of this court as follows, to-wit

:

"For the sum of $6704.95 and interest on the

same from October 21, 1936, at 8% per annum,

and for the return of the notes of E. S. and

Cora Wedertz, dated February 27, 1931, in the

sum of [114] $7300. and dated February 21,

1933, in the sum of $1794.

"In the event said notes cannot be returned

or surrendered by the defendant to the com-

plainant then said judgment shall be and is

hereby awarded to the complainant against the

defendant in the said sum of $6704.96 and in-

terest as aforesaid, and the further sum being

the interest on $2245.93 from October 21, 1936, .

to November 15, 1937, and the interest on

$1150.93 from November 15, 1937, to March 18,

1938, and said interest shall continue until paid,

all at the rate of 8% per annum.

"That the complainant have judgment for'

the further sum of its costs and disbursements

incurred in this action amounting to the sum of

$

"Dated , 1938.

It Judge of the United States

District Court for the Dis-

trict of Nevada."
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On August 10, 1938, the Court signed the findings

proposed by the defendant .and signed and entered

the judgment proposed by the defendant and the

same were filed and entered by the clerk.

Thereafter such proceedings were duly and regu-

larly had that on the 2nd day of September, 1938,

the above-entitled court entered an order and

minute order in the words and figures following,

to-wit

:

" Ordered that the findings of fact and con-

clusions of law and judgment made and entered

on the 10th day of August, 1938, be, and the

same hereby are, set aside as having been in-

advertently made and entered, and it is further

ordered that defendant's proposed findings of

fact, conclusions of law and form of judgment,

lodged with the Court on August 2, 1938, and

plaintiff's objections to defendant's proposed

findings and judgment and plaintiff's proposed

findings and judgment, filed August 11th, 1938,

stand as submitted to the Court for considera-

tion and decision."

Thereafter such proceedings w^ere duly and regu-

larly had that on the 8th day of September, 1938,

the court entered an [115] order confirming the

aforesaid order made and entered September 2, 1938

and signed and filed findings of fact and conclu-

sions of law and entered and caused to be entered

judgment in said action and granted an exception

to any changes with respect to the findings of fact

proposed by plaintiff or any failure to include such



142 Lyon Co. Bank Mtg. Corp.

proposed findings find also an exception to the de- •

nial by the court of a request by plaintiff for the

entry of judgment in favor of plaintiff.

The said findings of fact and conclusions of law

and judgment signed, filed and entered and caused

to be entered by the court are in the words and

figures following, to-wit:

(The same are not copied herein but are a part

of the judgment roll and record and are referred

to herein.)

Thereafter as of September 8, 1938 the com-

plainant filed and on September 14, 1938 served its

objections, which were filed September 14, 1938,

which objections are in the words and figures fol-

lowing, to-wit:

[Title of District Court and Cause.]

"COMPLAINANT'S OBJECTIONS

"Comes now the complainant above-named I

and presents in writing its objections made to

the court before the entry of formal judg-

ment in this action and objects as follows:

"I.

"Objects to the Court's finding of fact V

in the last three lines thereof, to-wit:

u t* * * ancL ^at f saj^ sum ^ the sum

of $14,658.84 had been collected as interest

on said collateral securities accruing after

the date of insolvency of said Lyon County

Bank.'
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on the ground that the same is not supported

by any substantial evidence but is contrary to

the evidence and the evidence shows and find-

ing of fact IV finds that the sum of only

$2930.75 was interest-avails of said collaterals

in said period. [116]

"II.

"Objects to the court's finding of fact VI
on the ground that the same is not supported

by any substantial evidence but is contrary to

the evidence and there is no evidence to show

that the said sum of $14,658.84 or any sum

other than $2930.75 referred to was the avails

of interest on collaterals applied on said pri-

mary obligation or at all, during said period

or at all, or that after making the credits and

deductions recited in said finding, or at all,

the indebtedness of Lyon County Bank to The

Reno National Bank was reduced to the sum of

$9316.94 on the 21st day of October, 1936 or

on any day or as of any day.

"III.

"Respecting the court's finding of fact VII,

objects that the same is not supported by any

substantial evidence but is contrary to the evi-

dence insofar as it purports to state that by

reason of the premises there was a balance of

$6595.96 due from Lyon County Bank to The

Reno National Bank by reason of the prem-

ises and the collections on the Carter and Wed-
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ni* * * -^t ban]^ corporation, firm or

individual, knowing of such taking posses- ;

si on by the examiner, shall have a lien or

charge for any payment, advance or clearance

thereafter made, or liability thereafter in-i

curred against any of the assets of the bank

of whose property and business the exam-

iner shall have taken possession as afore

said. * * *'

no interest was chargeable or payable and no<

lien for interest was allowable, computed on

the principal indebtedness as it existed on the<

day of insolvency, taking over and notice, re-

specting Lyon County Bank, as aforesaid. And

no such interest or lien was payable or allow-

able because of the collateral-security agree-

ments in evidence in this case which were en-

tered into in contemplation of the provisions

of said quoted statute.

"Objecting further complainant objects to

the action of the court insofar as in its findings

of fact and conclusions of law it has overruled

and disregarded the objections heretofore made

by complainant on August 11, 1938 to the pro-

posed findings of fact, conclusions of law andc

judgment lodged and filed by defendant August

2, 1938, and insofar as it has rejected the pro-

posed findings of fact, conclusions of law and

judgment filed and submitted to the court on

the 11th day of August, 1938.
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" Objecting and specifying further complain-

ant [118] objects to the action of the court

insofar as it has in its findings of fact and

conclusions of law and judgment proposed to

be signed and entered, adopted the findings

of fact and conclusions of law proposed by the

defendant August 2, 1938 and particularly de-

fendant's proposed findings of fact IV and V
(which are the court's findings of fact V and

VI) and defendant's proposed finding of fact

VI (which is the court's finding of fact VII)

and these objections are made on the grounds

set forth in the complainant's objections to the

defendant's proposed findings of fact and con-

clusions of la.w.

"And complainant objecting further objects

to the omission from the findings of fact and

conclusions of law by the court of that part

of proposed finding of fact III reading as fol-

lows :

" 'It was then and there agreed and con-

templated by and between the parties that

said security would be for the payment of

whatever of principal or interest was then

and there due, and also for the payment of

whatever obligations by way of interest or

otherwise that should be incurred after July

22, 1931. It was then and there agreed and

understood in said agreements that any in-

terest computed for any period after July

22, 1931, would be considered a liability of

Lyon County Bank incurred in such period.'
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"And also that part reading as follows:

" 'That no indebtedness to Reno National

i

Bank was incurred and owing by the Lyoni

County Bank after July 22, 1931, from that

time until February 16, 1932 (other than the

principal sum in said promissory note

amounting to $60,500.) except interest or.

said principal sum computed from January

1, 1932 to February 16, 1932, amounting tc

$605.'

and also the omission of complainant's pro-

posed findings of fact VI, VII and VIII, which

were proposed by complainant August 11, 1938.

"And Complainant asks that these objections

be noted and that in the event they or any of

them be overruled that they may have without

further request, an exception noted in the recn

ord of this action.

"Dated September 8, 1938.

"A. L. HAIGHT
"GEORGE L. SANFORD

Attorneys for Complainant.'

"Received a copy of the foregoing Com
plainant's Objections this 15th day of Sep

tember, 1938.

"N. J. BARRY
"Attorney and Solicitor fo:

Defendant W. J. Tobin

etc." [119]
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Thereafter on the 14th day of September, 1938

he Complainant duly filed and served its petition

'or allowance of appeal and its Assignment of

Errors and on the same day the court duly and

•egularly allowed said appeal and fixed a. cost

x>nd therefor and ordered that a certified tran-

cript of the record, proceeding's and documents on

wrhich the said judgment was made be transmitted

:o the United States Circuit Court of Appeals

for the Ninth Circuit, and ordered that the time for

iling and serving complainant's bill of exceptions

md complainant's praecipe to the clerk for copies

3f the record and the time for service of all cita-

tions be enlarged and extended to and including the

|l7th day of October, 1938.

And on the same day the court duly and regu-

larly ordered that jurisdiction of the said action

and the judgment term of the court be reserved

and continued into and through the October, 1938

term of said court for all purposes connected with

the said action.

And on the same day the complainant duly made

and executed and caused to be executed its cost

bond on appeal in the sum of $300, which was on

that day duly approved and accepted by said court.

And on the same day citation on appeal was duly

signed and regularly issued out of said court

directed to the said defendant.

And on the same day the said Complainant's ob-

jections, Complainant's petition for allowance of

appeal, Complainant's assignment of errors, Order
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allowing appeal, fixing bond and extending timeJ

Order reserving jurisdiction, cost bond on appeal;

and citation on appeal were duly and regularly]

served on the defendant, who acknowledged receipt;

on the face of the original papers and acknowledged,

receipt of true copies thereof delivered to him, and,

said original papers were re-delivered to the Cler?
,

[120] of this court and said citation on appeal wa*

returned and filed in this court, the last-named filing

being the filing of the citation on appeal which was

filed September 16, 1938.
,

Be it further remembered that the complainant has

objected to the action of the court as aforesaid and'

objects to the action of the court as aforesaid and'

excepts as aforesaid and is deemed to object and

except thereto.

And now in furtherance of justice and that right

may be done, the complainant presents the fore-

going as and for its bill of exceptions and statement

of the evidence, in the above-entitled action andt

prays that the same may be settled, allowed, signed

and filed as such.

A. L. HAIGHT
GEORGE L. SANFORD

Attorneys for Complainant

The undersigned N. J. Barry, for and on behalf

of W. J. Tobin, as Receiver of The Reno National

Bank of Reno, Nevada, a National Banking Asso-

ciation, Defendant in the above-entitled action, does

hereby acknowledge the service on the 7th day of 1
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October, 1938, of the above and foregoing bill of

exceptions and statement of the evidence this 7th

day of October, 1938, and, having examined the

same, does agree that the same is true and correct

md embraces all the evidence material to the issues

relating to the point or points involved, and that

the same may be allowed, settled, signed and filed

and made part of the record in said action, and does

hereby waive the right to be present at the settling

and allowance of said bill of exceptions and state-

ment of the evidence aforesaid.

N. J. BARRY
Attorney for Defendant [121]

And thereupon, on the 8th day of October, 1938,

upon due notice to the said defendant and within

the time limited and granted by the court therefor,

and within the term of court in which said decision

and judgment were made, signed, filed and entered,

the foregoing bill of exceptions and statement of

the evidence is duly tendered by the said Complain-

ant for signing, settlement and allowance as the bill

of exceptions in said cause, and the said complain-

ant and defendant having agreed that the same is

true and correct and that the testimony and evidence

therein has been correctly set forth and summarized

and condensed in narrative form;

It is ordered that the above and foregoing be and

the same is herewith duly signed, certified and

allowed as the bill of exceptions and statement of

evidence in said cause, and as being true and cor-



152 Lyon Co. Bank Mtg. Corp.

rect, and the same is hereby made a part of thei

record in said cause and ordered to be filed as such. 1

'

FRANK H. NORCROSS
District Judge,

Trial Judge in said Cause.

Service, by copy of the foregoing Complainant

and Appellant's Bill of Exceptions and Statement

of the Evidence, is hereby admitted this 1st day of

October, 1938.

N. J. BARRY
Attorney for Defendant

[Endorsed] : Filed Oct. 8, 1938. [122]

[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF THE
RECORD.

To the Clerk of the Above Entitled Court:

You are requested to prepare and certify a tran-

script of record in the above entitled action to be>

filed in the United States Circuit Court of Appeals

for the Ninth Circuit pursuant to an appeal al-

lowed therein and include in such transcript of

record the following, to-wit:

1. The complaint.

2. The answer.

3. The reply.

4. The opinion and decision and judgment of

Hon. Frank H. Norcross, Judge of the above en-
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titled court, signed, dated, filed, and entered the

L6th day of June, 1938.

5. All notations of entry of judgment in the

minutes, docket or judgment book of the clerk re-

specting the judgment of [123] June 16, 1938.

6. The findings of fact, conclusions of law, and

judgment signed, dated, filed, and entered the 10th

day of August, 1938.

7. All notations of entry of judgment in the

minutes, docket, or judgment book of the clerk, re-

specting the judgment of August 10, 1938.

8. The minute entries or entries of orders and

order or orders given, made and entered the 2nd

day of September, 1938, setting aside previous acts

and submitting all matters for further considera-

tion.

9. The findings of fact, conclusions of law, and

judgment made, signed, dated, filed, and entered the

8th day of September, 1938.

10. The minute order of court entered and noted

by the clerk to effect that "if either party should

desire any additional form of exceptions they may
be called to the attention of the court and entered

at any time." Said order having been announced

September 8, 1938, in open court.

11. Petition for allowance of appeal filed Sep-

tember 14, 1938.

12. Assignment of errors on appeal filed Septem-

ber 14, 1938.

13. Order allowing appeal, fixing bond and ex-

tending time, signed and filed September 14, 1938.
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14. Order reserving jurisdiction and extending:

time, signed and filed the 14th day of September,!

1938.

15. Cost bond on appeal made, signed and exe-

cuted the 14th day of September, 1938, and approved

by order at the foot, all dated, signed, issued and

filed the 14th day of September, 1938.

16. Citation on appeal issued, dated, signed the

14th day of September, 1938, and returned and filed

the 16th day of September, 1938.

17. Affidavit and proof of service of complain-

ant's [124] objections, complainant's petition for

allowance of appeal, complainant's assignment of

4

errors, order allowing appeal, fixing bond and ex-;

tending time, order reserving jurisdiction, cost bond'

on appeal, and citation on appeal, said affidavit;

being sworn to the 16th day of September, 1938, and<

filed the 16th day of September, 1938.

18. Bill of exceptions or bills of exceptions filed

or to be filed herein, and including the order of court

settling the same.

19. Copies of original exhibits of plaintiff No.'s

1, 2, and 3; defendant's exhibits A and B.

20. The praecipe with proof and acknowledg-

ment of service thereof.

Bated this 29th day of September, 1938.

A. L. HAIGHT and

GEORGE L. SANFORD,
Attorneys for Complainant.
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Service by copy of the foregoing praecipe for

transcript of record the 1st day of Oct., 1938, is ad-

mitted this 1st day of Oct., 1938.

N. J. BARRY,
Attorney for Defendant.

[Endorsed] : Filed Sept. 30, 1938. [125]

PLAINTIFF'S EXHIBIT NO. 1.

COPY
$60,500.00 Reno, Nevada, July 1, 1931

On Demand after date, without grace, for

value received, Lyon County Bank a corpora-

tion, promises to pay to The Reno National

Bank or order, at its banking office in Reno,

Navada, The sum of Sixty Thousand Five

Hundred 00/100 Dollars in lawful money of the

United States, with interest thereon at the rate

of eight per cent per annum from date until

paid. Interest payable on Demand, also after

judgment.

The endorsers, sureties, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest for non-

payment of this note, and all defenses on the

ground of any extension of time of its payment

that may be given by the holder or holders to

them or either of them, or to the maker thereof.

In the event of the non-payment of this said

note at maturity, or its collection by suit, this
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corporation agrees to pay all expenses that may;

be incurred thereby, including a reasonable at-i

torney's fee, and to that end binds itself, its

successors and assigns forever. For the purpose

of attachment or levy of execution, this note

shall be payable wherever this corporation, or

any of its property may be situated, at th(

option of the holder.

[Seal] In witness whereof, the said corpora-

tion has caused this instrument to be

executed and its corporate seal to be

hereunto affixed by its proper officers

first thereunto duly authorized.

LYON COUNTY BANK
By J. I. WILSON

President.

By GEO F. WILLIS,
Secretary.

No. 5166.

Form 188

(Attached to Pltff's. Ex. 1)

Endorsements on Principal

Date Amount Bal. doe on Prin.

2-23-32 $ 1,000. $59,500.00

3- 3-32 956.36 58,543.64

3- 8-32 180.00 58,363.64

5- 3-32 106.65 58,256.99

6- 1-32 106.65 58,150.34

2- 6-33 180.00 57,970.34

2-23-33 3,765.56 54,204.78

2-23-33 4,919.00 49,285.78

2-27-33 4,080.25 45,205.53
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5-10-33 20.00 45,185.53

7- 8-33 4,481.79 40,703.74

4-20-34 150.00 40,553.74

4-20-34 50.00 40,503.74

11-30-34 1,499.23 39,004.51

12-24-34 5,000.00 34,004.51

2-] 9-35 4,135.78 29,868.73

2-25-35 2.45 29,866.28

4-19-35 3,643.31 26,222.97

5-31-35 3,976.88 22,246.09

6-10-35 14,306.16 7,939.93

6-17-35 (Red ink) 40.79 7,980.72

7- 2-35 456.74 7,523.98

10-24-35 2,000.00 5,523.98

1- 4-36 3,329.75 2,194.23

6-16-36 100.00 2,094.23

10-21-36 2,093.23 1.00

Endorsements on Interest

31-3112-16-31 2,420.00 to 12-

6-30-32 >
180.00 on acct.

6-30-32 660.00

7- 2-32 660.00

7- 8-32 106.65

8- 8-32 106.65

8-13-32 110.00

9- 8-32 106.65

10-14-32 106.65

2-23-33 574.44

2-23-33 866.25

2-27-33 498.00 to 11-5-32

2-27-33 9.77 on acct.

10-21-36 Balance due on Interest $9,056.36

10-21-36 1,357.84 on Acct.

Balance due on Interest 7,698.52

Clerk's Endorsement

No. 2721. IT. S. Dist. Court, District of Nevada.

Plff's Exhibit No. 1. Filed Mar. 18th, 1938. O. E.

Benham, Clerk. By , Deputy. [126]
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PLAINTIFF'S EXHIBIT 2.

$8000.00 Yerington, Nevada, June 20, 1930

1

Fifteen months after date without grace, for

value received, we, jointly and severally prom-

ise to pay to Lyon County Bank or order in

Yerington, Nevada, the sum of Eight Thousand

Dollars in U. S. gold coin with interest thereon

at the rate of eight per cent per annum from

date until paid. Interest payable semi-annually

also after judgment.

The endorsers, sureties, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest, for non-

payment of this note and all defenses on the

ground of any extension of time of its payment

that may be given by the holder or holders, to

them or either of them, or to the maker or

makers thereof. In the event of the non-pay-

ment of this said note at maturity, or its col-

lection by litigation, we jointly and severally

agree to pay all expenses that may be incurred

thereby, including attorney's fee, and to that

end bind ourselves, heirs, executors, adminis-

trators and assigns forever. For the purpose

of attachment or levy of execution, this note
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shall be payable wherever we may be situated

at the option of the holder.

Signed NARCISO MONTELATICI
CONCETTA MONTELATICI
EUGENE MONTELATICI

Rediscounted with Reno

National Bank
No. 6539

Endorsement of the above as follows :

'

' Paid

Renewed 12/31/34 Lyon County Bank, Yering-

ton, Nevada". Also "Paid Lyon County Bank,

Yerington, Nevada '

\

Payments

Date Interest Principal

Balance

Name Narciso Montelatici, Concetta Monte-

latici, and Eugene Montelatici.

No. 6539 Date 6/20/30 Amount $8000.00

When due 15 mos. Interest, 8%
Endorsers or collateral Real and Chattel Mtg.

on Hotel Patricia

Approved GFW JIW
Notice sent [127]

(ENDORSEMENT ON BACK)
Endorsement on Interest

May 3-32 $106.65 to Aug 20 1930

June 1-32 $106.65 to Sept 20 1930

July 8 1932 $106.65 to Dec 20 1930

Aug 8 1932 $106.65 to Feby 20 1931

Sept 8 1932 $110.65 to Apr 20 1931

Oct 14 1932 $106.64 to June 20 1931
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Endorsement on Principal

May 10 1933 $20

Apr 20 1934 $150-

Insurance prem-

ium collected by
Reno National—Not endorsed

Balance Dae oa

Principal

$7980.00

$7830.

"Paid" in green pencil written

across last two items.

Clerk's Office Endorsement

No. 2721. U. S. Dist. Court, District of Nevada.

Plff's Exhibit No. 2. Filed Mar. 18th, 1938. O. E.

Benham, Clerk, By Deputy. [128]

PLAINTIFF'S EXHIBIT No. 3

Oct. 22, 1936.

H. E. and Roena Carter

Wellington, Nevada

Dear Sir and Madam

:

Re: Lyon County Bank Note.

This is to advise that I have received from

the Nevada Livestock Production Credit Asso-

ciation $1523.00 for application on your indebt-

edness to this trust.

These funds have been applied as follows

:

$1520.44 on your note dated February 21,

1933 to W. J. Tobin, Receiver, leaving a re-

maining principal balance due thereon of $1 .00

;

interest on account of this note $2.56.

':
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After giving effect to these applications your

indebtedness to this trust is as follows:

Note #6795 originally to the Lyon County

Bank Principal balance $ 1.00

Accrued interest to Oct. 24, 1935 370.31

Note dated February 21, 1933 to W.
J. Tobin, Receiver

Principal balance 1.00

Accrued interest to Oct. 21, 1936 500.74

Total $873.05

Yours very truly,

WEB :GR W. J. TOBIN,
Receiver,

c.c. Lyon County Bank

Clerk's Endorsement

No. 2721. U. S. Dist. Court, District of Nevada.

Plff's Exhibit No. 3. Filed Mar. 18th, 1938. O. E.

Benhani, Clerk. By , Deputy. [129]
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DEFENDANT'S EXHIBIT "A"

Treasury Department

Comptroller of the Currency

Washington

December 16, 1936

Mr. Walter J. Tobin, Receiver

The Reno National Bank

Reno, Nevada.

REFER CC-LD
Dear Sir:

This will acknowledge receipt of your letter

of December 7, 1936 with enclosures referring

to your Asset No. 552 representing a bills pay-

able obligation due the Reno National Bank by

the Lyon County Bank, now insolvent. You

have enclosed a letter from the attorney rep-

resenting the Lyon County Mortgage Corpora-

tion, liquidating Agent for the Lyon County

Bank, taking exception to your position that

you are entitled to payment in full of Asset No.

552 including interest up to the date of pay-

ment in full. You advise that there is now due

your trust on Asset No. 552 the sum of $1.00

representing the principal amount due and

$7698.52 representing the amount still due in

the way of interest.

It is our understanding that you have ap-

plied from the collections made on the pledged

assets representing both principal and income

collections an amount sufficient to pay the bills
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payable obligation with the exception of

$1.00 due in the principal amount of the obliga-

tion and the amount you claim still to be due in

the way of interest. It is also our understand-

ing that the amount so applied by you repre-

sents not only collections made on the principal

amounts due on the pledged assets but also col-

lections made from these pledged assets which

consist of income or interest accrued upon the

assets after the date of closing of the Lyon

County Bank. Under the rule stated in the case

of Gamble v. Wimberly, 44 P. (2) 329, you are

entitled to retain the pledged assets and apply

toward interest due on your claim after suspen-

sion of the Lyon County Bank all income

earned upon and collected from the pledged

assets after the date of closing of the Lyon

County Bank. It appears therefore that a por-

tion of the collections made by you and applied

toward payment of the principal amount due

on the bills payable obligation represented in

fact income or interest earned upon the pledged

assets after the date of closing of the Lyon

County Bank. If this is true, you should have

applied toward the interest due on your bills

payable obligation the income accrued upon and

collected from the pledged assets after the date

of closing of the Lyon County Bank. Such an

application would have reduced the amount of

interest still due on the bills payable obligation

and increased the amount of principal still due
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on this obligation, permitting you to receive on i

your claim against the Lyon County Bank divi-

dends, under the rule stated by the Supreme

Court in the cases of Merrill v. National Bank,

173 U. S. 131; 43 L. Ed. 640 and Aldrich v.

Chemical National Bank, 176 U. S. 618; 44 L.

Ed. 611 mitil the payment of dividends from

the Lyon County Bank due on your claim and

the collections made from the principal amount

of the pledged assets would pay in full your

claim. You are accordingly instructed to revise

the principal and interest amounts still due on

your claim against the Lj^on [130] County

Bank and furnish us with a statement indicat-

ing the amount still due in principal and in-

terest on your claim against the Lyon Comity

Bank. You will arrive at the amount still due

by following the procedure hereinafter indi-

cated :

1. Indicate the amount of collections from the

pledged assets representing income due on'

these pledged assets and collected from the

assets after the date of closing of the Lyon

County Bank. This amount will be applied

by you toward payment of the interest due

on your claim after the date of closing of

the Lyon County Bank.

2. Apply toward payment of the principal

amount due on your claim all collections

made from the pledged assets representing

the principal amount due on the pledged
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assets and actually collected from these

assets.

3. In the event the amount of collections made

from the income earned upon the pledged

assets after suspension is more than suffic-

ient to pay all interest due on your claim

against the Lyon County Bank, the amount

of such excess will be applied by you

toward payment of the principal amount

due on your claim against the Lyon County

Bank.

We believe that our position relative to your

rights against the Lyon Coimty Bank is

sustained by the decision handed down by the

Ninth Circuit Court of Appeals on December

7, 1936 in the case of Douglass et al v. Thurs^

ton County, copy enclosed. In that opinion

the Circuit Court of Appeals held that a

secured creditor of an insolvent national bank

was not entitled to interest from any source on

his claim after the date of closing of a national

bank. In the opinion, the court discussed the

case of Washington-Alaska Bank v. Dexter

Horton Nat'l Bank (C. C. A. 9th), 263 Fed.

304, 306-307. The County Treasurer relied upon

that decision as sustaining his right to receive

interest upon his secured deposit after the date

of closing of the national bank. The Circuit

Court of Appeals held with respect to this

question "That case is easily distinguish-

able from the one at bar. There the na-



166 Lyon Co. Bank Mtg. Corp.

tional bank was the plaintiff, seeking to fore-

close a lien on collateral given by a state bank.

The national bank laws dealing with the ques-

tion of interest, after insolvency, on deposits

held by a national bank, were therefore not in-

volved in that suit."

The Washington-Alaska Bank case above •

mentioned was decided in 1920. Your attorney

should advise us whether or not there have '

been any changes in the Nevada laws relating

to state banks or any court decisions constru-

ing the powers of state banks in Nevada which

would now support the position of the attorney

for the Lyon County Mortgage Corporation that Ij

no interest is properly payable on the bills pay-

able obligation held by your trust after the date

of closing of the Lyon County Bank. Please J

advise us fully relative to the opinion of your

attorney in this question and also furnish the:

statement indicating the amount still due inr

principal and interest on your claim against

;

the Lyon County Bank. [131]

Very truly yours,

KIT WILLIAMS
s/ Kit Williams

Executive Assistant Counsel

Comptroller of the Currency.

Enclosures

DM
Clerk's Endorsement

Certified Copy D.C. Form No. 30



vs. W. J. Tolin 167

United States of America,

District of Nevada—ss:

I, 0. E. Benham, Clerk of the United States Dis-

trict in and for the District of Nevada, do hereby

eertify that the annexed and foregoing is a true

uid full copy of the original Defendant's Ex-

hibit No. A, filed March 18, 1938, in the case of Lyon

County Bank Mortgage Corporation vs. W. J.

Tobin, Receiver, Etc., No. 2721; now remaining

unong the records of the said Court in my office.

In Testimony Whereof, I have hereunto sub-

scribed my name and affixed the seal of the aforesaid

Court at Carson City this 21st day of March A. D.

1938.

[Seal] O. E. BENHAM,
Clerk.

O. F. PRATT,
Deputy Clerk. [132]

[Endorsed] : No. 2721. U. S. Dist. Court, District

:>f Nevada. Deft's Exhibit No. "A". Filed Mar.

L8th, 1938. O. E. Benham, Clerk. By
,

Deputy. [133]
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DEFENDANT'S EXHIBIT "B"

$60,500.00 Reno, Nevada, July 1, 1931

On demand after date, without grace, for

value received Lyon County Bank a corpora-

tion, promises to pay to

The Reno National Bank

or order, at its banking office in Reno, Nevada

the sum of Sixty thousand five hundred 00/100

Dollars in lawful money of the United States,

with interest thereon at the rate of eight per

cent per annum from date until paid. Interest

payable on demand, also after judgment.

The endorsers, sureties, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest for non-

payment of this note, and all defenses on the

ground of any extension of time of its payment

that may be given by the holder or holders, to

them or either of them, or to the maker thereof.

In the event of the non-payment of this said

note at maturity, or its collection by suit, this

corporation agrees to pay all expenses that may

be incurred thereby, including a reasonable at-

torney's fee, and to that end binds itself, its

successors and assigns forever. For the purpose

of attachment or levy of execution, this note

shall be payable wherever this corporation, or
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any of its property may be situated, at the op-

tion of the holder.

[Seal] In witness whereof, the said corpora-

tion has caused this instrument to be

executed and its corporate seal to be

hereunto affixed by its proper officers

first thereunto duly authorized.

LYON COUNTY BANK
By J. I. WILSON

President

GEO F. WILLIS
Secretary

No. 5166.

Form 188

- (On Back)
Balance dne on

Endorsement on Principal Principal

Philatro & Jones 2-23-1932 $1000. $59,500.

Offset 3- 3-1932 $ 956.36 $58,543.64

Sec. Corp coupons 3- 8-1932 $ 180.00 $58,363.64

Montelatici 5- 3-1932 $ 106.65 $58,256.99

do 6- 1-1932 $ 106.65 $58,150.34

Mtg. Sec. Coup 2- 6-1933 $ 180.00 $57,970.34

H. E. Carter 2-23-1933 $3765.56 $54,204.78

E. S. Wedertz it < <

$4919.00 $49,285.78

L. L. Wedertz 2-27-1933 $4080.25 $45,205.53

Montelatici 5-10-33 20.00 45,185.53

Jones 7- 8-33 4481.79 40,703.74

Endorsement on Interest

12-16-1931 $2420.00 to 12-31 1931

6-30-1932 $ 180.00 on acct Mtg. Sec . Cp
6-30-1932 $ 660.

1
' Walker River Cp.

7- 2-1932 $ 660.
it it

7- 8-1932 $ 106.65 " " Montelatici

8- 8-1932 $ 160.65 " a a

8-13-1932 $ 110.00 " '

' Simpson

9- 8-1932 $ 106.65 " '

' Montelatici

10-14-1932 $ 106.65 " it n
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2-23-1933 $ 574.44 " " H. E. Carter

2-23-1933 $ 866.25 " " E. S. Wedertz
2-27-1933 498.00 to 11-5-32 L L. Wedertz

<<
9.77 on acct. do

Balance due on

Indorsement on Principal Principal

Montelatici 4-20-1934 $ 150.00 $40,553.74

Philatro & Jones it <<
$ 50.00 $40,503.74

Mtg. Sec. Cp. 11-30-34 1499.23 39,004.51

Montelatici 12-24-1934 $5000.00 $34,004.51

Jones 2-19-1935 $4135.78 $29,868.73
t ( 2-25-35 2.45 29,866.28
a 4-19-1935 $3643.31 $26,222.97

Yparraguirre 5-31-1935 $3976.88 $22,246.09

Walker Bonds 6-10-35 14306.16 7,939.93

Yparraguirre 6-17-35 (red) 40.79 7,980.72

Koenig 7- 2-1935 456.74 $ 7,523.98

H. E. Carter 10-24-1935 $2000.00 $ 5,523.98

L. L. Wedertz 1- 4-36 3329.75 2,194.23

Jones Comp. 6-16-36 100.00 2,094.23

Carter Wed. 10-21-1936 $2093.23 1.00'

Balance

9056.36

Carter Wed. 10-21-1936 $1357.84 on acct 7698.52
< < 10-29-1937 $ 873.05 6825.47

This is to certify that this is a true and cor-

rect copy of original note which I hold.

/s/ W. J. TOBIN
Receiver, The Reno National Bank

$60,500.00 Reno, Nevada, July 1, 1931

On demand after date, without grace for

value received Lyon County Bank a corpora-

tion, promises to pay to The Reno National

Bank or order, at its banking office in Reno,

Nevada, the sum of Sixty Thousand Five Hun-
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dred 00/100 Dollars in lawful money of the

United States, with interest thereon at the rate

of eight per cent per annum from date until

paid. Interest payable on demand, also after

judgment.

The endorsers, sureties, guarantors and as-

signors, severally waive presentation for pay-

ment, protest and notice of protest for non-

payment of this note, and all defenses on the

ground of any extension of time of its payment

that may be given by the holder or holders, to

them or either of them, or to the maker thereof.

In the event of the non-payment of this said

note at maturity, or its collection by suit, this

corporation agrees to pay all expenses that

may be incurred thereby, including a reasonable

attorney's fee, and to that end binds itself, its

successors and assigns forever. For the purpose

of attachment or levy of execution, this note

shall be payable wherever this corporation, or

any of its property may be situated, at the op-

tion of the holder.

In witness whereof, the said corporation has

caused this instrument to be executed and its

corporate seal to be hereunto affixed by its

proper officers first thereunto duly authorized.

[Seal] LYON COUNTY BANK
By /s/ J. I. WILSON

President

By s/s GEO. F. WILLIS
Secretary

No. 5166

Form 188
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(On the back)

Corrected applications under instructions of the

Comptroller of the Currency December 16, 1936.

Endorsement on Principal

Balance Due oa

Principal

2-16-1932 $ 956.36 $59,543.64

2-23-32 $1000.00 $58,543.64

3- 8-32 $ 180.00 $58,363.64

5- 3-32 $ 106.65 $58,256.99'

6- 1-32 $ 106.65 $58,150.34

2-23-33 $3765.56 $54,384.78

2-23-33 $4919.00 $49,465.78

2-27-33 $4080.25 $45,385.53

7- 8-33 $1947.11 $43,438.42

11-30-34 989.23 42,449.19

12-24-34 3403.61 39,045.58

Endorsement on Interest

12-16-31 $2420.00 to 12-31 1931

6-30-32 $ 180.00 on acct
1

1

$ 660.

7- 2-32 $ 660.

7- 8-32 $ 106.65

8- 8-32 $ 106.65

8-13-32 $ 110.

9- 8-32 $ 106.65

10-14-32 $ 106.65

2-16-33 $ 180.00

2-23-33
< <

574.44

$ 866.25

2-27-33 507.77

5-10-33 20.00

7- 8-33 2534.68 7-8-33

Balance forward $39,045.58

Balance Due on

Endorsement on Principal Principal

2-19-35 $2334.82 $36,710.76

4-19-35 $3490.92 $33,219.84

5-31-35 $1841.01 $31,378.83

6-10-35 $14236.42 $17,142.41
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7- 2-35 372.94 $16,769.47

10-24-35 $1582.70 $15,186.77

1- 4-36 $3090.16 $12,096.61

10-21-36 $1256.67 $10,839.94
< < 1523.00 9,316.94

Endorsement on Interest

4-20-34 $ 150.00 on acct.

4-26-34 $ 50.00
< <

11-30-34 $ 510.00 < i

12-24-34 $1596.39
< <

2-19-35 $1800.96
i i

2-25-35 $ 2.45
<

«

4-19-35 $ 152.39
1

1

5-31-35 $2095.08 to 5-31-35

6-10-35 $ 69.74 to 6-10-35

7- 2-35 $ 83.80 to 7- 2-35

10-24-35 $ 417.30 to 10-24-35

1- 4-36 239.59 to 1- 4-36

1-16-36 100.00 on account

10-21-36 671.40 to 10-21-36

This is to certify that this is a true and correct

iopy of corrected applications under instructions

tf the Comptroller of the Currency Dec. 16, 1936.

/s/ W. J. TOBIN,
Receiver, The Reno National Bank

Clerk's Endorsement

No. 2721. U. S. Disk Court, District of Nevada.

Deft's Exhibit No. "B". Filed Mar. 18th, 1938. O.

3. Benham, Clerk. By , Deputy. [134]
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK, IT. S. DISTRICT
COURT, TO TRANSCRIPT OF RECORD.

United States of America,

District of Nevada—ss.

I, O. E. Benham, Clerk of the District Court of

the United States for the District of Nevada, do

hereby certify that I am custodian of the records,

papers and files of the said United States District

Court for the District of Nevada, including the

records, papers and files in the case of Lyon County

Bank Mortgage Corporation, a corporation, vs. W.

J. Tobin, as Receiver of The Reno National Bank,

of Reno, Nevada, a National Banking Association,

said case being No. 2721 on the law docket of said

Court.

I further certify that the attached transcript, con-

sisting of 138 typewritten pages numbered from 1 to

138, inclusive, contains a full, true and correct tran-i

script of the proceedings in said case and of all I'

papers filed therein, together with the endorsements

of filing thereon, as set forth in the praecipe filed in

said case and made a part of the transcript at-

tached hereto, as the same appears from the ori-il

ginals of record and on file in my office as such

Clerk in Carson City, State and District aforesaid.

I further certify that the cost of preparing and

certifying to said record, amounting to $78.05, hasj]

been paid to me by Lyon County [135] Bank Mort-'j

gage Corporation, a corporation, the appellant in

the above entitled cause.
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And I further certify that the original citation,

ssued in said cause, is hereto attached.

Witness my hand and the seal of said United

States District Court this 27th day of October,

V. D. 1938.

[Seal] O. E. BENHAM,
Clerk, U. S. District Court,

District of Nevada. [136]

Title of District Court and Cause.]

CITATION ON APPEAL.

'he United States of America—ss:

The President of the United States of America.

To W. J. Tobin, as Receiver of The Reno National

Bank, of Reno, Nevada, a National Banking

Association, Defendant

:

You are hereby cited and admonished to be and

ippear before the United States Court of Appeals
f

or the Ninth Circuit, to be held at the City of San

Francisco. State of California, within thirty days

rom the date hereof, pursuant to an appeal filed in

he Clerk's office of the United States District Court

or the District of Nevada, wherein Lyon County

Bank Mortgage Corporation, a corporation, the

ibove named complainant, is appellant and you are

he appellee, to show cause, if any there be, why
he judgment in the said appeal mentioned should

lot be reversed and corrected and why speedy jus-

ice should not be done to the parties in that behalf.
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Witness the Honorable Frank H. Norcross,
j

United States [137] District Judge for the District

of Nevada, this 14th day of September, 1938.

[Seal] FRANK H. NORCROSS,
United States District Judge.

Receipt of a copy of the foregoing citation ad-

mitted this 15th day of September, 1938.

N. J. BARRY,
Attorney for Defendant.

[Endorsed] : Filed Sept. 16, 1938. [138]

[Endorsed]: No. 9019. United States Circuit

Court of Appeals for the Ninth Circuit. Lyon

Comity Bank Mortgage Corporation, a corporation,;

Appellant, vs. W. J. Tobin, as Receiver of The Reno

National Bank, of Reno, Nevada, a National Bank-

ing Association, Appellee. Transcript of Record.

Upon Appeal from the District Court of the United'

States for the District of Nevada.

Filed October 28, 1938.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals!

for the Ninth Circuit.


